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xxii REPEALING ACTS. 


and twenty, one hundred and fifty, two hundred amé © 
forty, and two hundred and forty-three. = 

21.’ [1847.] Of the laws of eighteen hundred siti + 
forty-seven: 2 

pter eighty-five, ? 

Section one of chapter one hundred and thirty-four, 
Section fifteen of chapter two hundred and seventy. © 
is 7 
Bections twelve, thirteen and fourteen, of chapter 
‘two hundred and seventy-seven. 

All of chapter two hundred and elghty, except the 
following poftions thereof, to wit: article first and arth 
cle fifth; sections twenty-two, twenty-five, thirty-two; 
thirty-three, thirty-seven and sixty-five; and so much 
of sections twenty-elght and forty-five as applies to sue 
Fogates’ courts, 

All of chapter three hundred and seventy-seven, 

Sections two and three of chapter three hundred and 
ninety. 

‘Sections one to six, both inclusive, of chapter foar 
hundred and ten. 

All of chapter four hundred and seventy, except see- 
tions fourteen, twenty-six, thirty-two, thirty-three, 
five, forty-five and fifty-three thereof. 

All of’ chapter four hundred and ninety-five, except 
the Inst sentence of section two thereof. : 
28. [1848.] Of the laws of eighteen hundred and forty- 

cht : 


‘Chapters two hundred and twenty-two, two hundred 
and twenty-four, two hundred and seventy-seven, threw 
hundred and seventy-nine, and three hundred aad 
eighty. 

3. [18491] Of the lawsof eightoen hundred and forty- 
nine: 

Chapter eight. 

All of chapter one hundred and twenty-four, except 
sections one and thirteen thereof. 

All of chapter one hundred and twenty-five, except. 
sections one, eleven, twelve, twenty, and twenty-one 
thereof, and sections twenty-seven to thirty-nine thereof 
both inclusive ; but the repeal of section ten does not 
affect section five of chapter sixty-six of the laws of 
eighteen hundred and sixty-three; and the repeal of 

section twenty-four does not affect vection twelve of 























xxriv REPEALING ACTS. = 
twenty-two, thirty-one, thirty-two and thirty-ol; ght the the. 
concluding portion of section thirty-nine, beginning wit 
the words“ but may prove such notice ;” sections 
to forty-two, both inclusive; sections fifty.two to fifty ° 
six, both Inclusive; the concluding portion of 

fifty aight, as amended by chapter threo hundred 
sixty-two of the laws of eighteen hundred and ste! 
threo, beginning with the words: “But if the 

11 of sections fifty-nine to seventy-four, 
ive, and sections eighty, eighty-one, eigl 
and eighty-throe, 

All of title fourth, except sections fifty-five and 
elght thereof. : 
All of title fifth, except sections ono to atx, both 
elusive, and section twenty-three thereof, 5 

4, The following portions of chapter eighth: 2 

Allof title firsts except article first thereof, and 4 peo 
tlon forty-nine thereof, = 

All oot t title third, except sections one, two, threai” 
fwonty and twenty-one thereof, ~ 

4. ‘Tho third part of the Revised Statutes, except 
following portions thereof: s 

(1) Of chapter fret. 

Articlos first and second of title first. 

Sections twenty-eight to forty-four, both inclusive, ati 
title fourth. 

Sections four, five, six, seven, twenty-one, t 
four, tweuty-live, twenty-seven, twenty-eight 
twenty-nine of title fifth; eo much of section t 
as fixes the places where fhe courts of common pleas 
andl general eessions shall be held; and 0 much of seo 
tions eleven and fourteen thereof, ax relate to courts af 
een oral sessions. 

3.) Of chapter second, 
Sections twenty-three, twenty-four, two hundred. 
e, two hundred and sixty-eight, two ht 
and sixty-nine and two handred and seventy of 
fourth. 


Of chapter thin, 

Sestous fores, foryy-one, forty-four, forty-five, 
forty-eight, and sections fifty-four to sixty-ane, bath & 
elusive, of ‘Usle second. 

(4) Of chapter seventh. 
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xxxvi REPEALING ACTS, 


Chapters twenty-four, seventy-six, soventylgh 
eighty-four, one hundred and eighty-five, one bi 
and eighty-six and two hundred and fifty-two, 

9, Of the laws of eighteen hundred and thirty-one: 
Chapters twenty-four, one hundred and thirty-thewa-— 
‘two hundred and two hundred and seventeen, % 

Bection two of chapter two hundred and thi 

All of chapter two hundred and eighty-seven anf: 
three hundred. 

- 10. Of the laws of eighteen hundred and thirty. 

Chapters soven, nine, two hundred and eleven, 
two hundred and ninety-five, 

Ii. Of the lawsof eightoon hundred and thirty-threes 

Chapters forty-two, fifty-two, two hundred, two hue _ 
dred and twenty-three, two hundred and twenty-seves 
‘and two hundred and seventy-one. 

12, OF tho laws of eighteen hundred and thirty four). 

Chapters eighty-eight, one hundred and seventy, two 
hundred and thirty-five, two hundred and forty-five ast: 
three hundred and eight. 

13. Of the laws of eighteen hundred and thirty-alx:. 

Chapters three hundred and eighty-five, and five hm. 
dred and twenty-six. 

14. Of the laws of eighteon hundred and thirty-sevent , 

Chapters two hundred and forty, three handred an 
sixty-seven, four hundred and eightoen and four hum ° 

and sixty. 

Sections three and four of chapter four hundred oat. 
sixty-one, 

Section one of chapter four hundred and sixty-five, . . 

5. Of the lawsof eighteen hundred and shire aghg 

Chapters one hundred and thirty-eight, one hi 
and forty-nine, two hundred and twelve, two hundred 
-threa and two hundred and fifty-seven, 

16, Of thu laws of eighteen hundred and thirty-ninet ' 

Chapters eighty-six, one hundred and three, three 
Tuundrd and forty-two and three hundred and’ forty 
threo, 

17, Of the laws of eighteen hundred and forty. 

Chapters sixty-five, one hundred and sixty-five, one 
hundred and seventy-seven and two hundred and twenty 
five. 

Section two of chapter two hundred and thirty-eight, 



































xiii REPEALING ACTS. > otf 
Sections one to seven, both inclustve, of chapter fig 


hundred and ninety two, 
All of chapters six hundred and three, seven 
and ninety-nine and eight hundred and ‘thirty-four, 
Sections seven and eight of chapter eight 
and fifty-nine, 
‘All of chapters eight hundred and seventy-four gi 
nine handred and thirty-six. ab 
48, Of the .aws of eighteen hundred and seve 
two: fi 
Chapters twenty-six, ninety-two and one hundred tail, 
sixty-one, saaahe 
‘All of chapter four hundred and thirty-eight, & 
s0 much thereof as relates to criminal courts, oF to. 
trict courts in the city of New-York. i 
All of chapters six handred and twenty-nine, 
handred and eighty, six hundred and ninety-three 
seven hundred and seventy-six, 
nf®, OF the Tavs of eighteen hundred and seventy. 
ree: 3 
Sections one and three of chapter sixty-one, aa 
latter section ig amended by chapter one hundred 
eeventy-one of the laws of eighteen hundred and 
seventy-four, : 
All of claptere soventy, one hundred and elghty-twi 
two hundred and eleven and five hundred and fifty-twe 
‘The conclading portion of section one of chapter fiva 
hundred and eighty-three, beginning with the words, 
“and shall have the same remedies to recover.” 
50. Of the laws of elghteen hundred and’ soventy- 
four: z 
Chapters nine, fifty-four, one hundred and twenty. 
seven, one hundred and fifty-six, two hundred and fay 
eight, two hundred and sixty-seven and four hi 
and thirty-seven. 
Section thirty-eight of title one, and all of title twa 
of chapter four hundred and forty-six. 
‘All of chapter four hundred and fifty-six. 
‘All of section one of chapter four hundred and: a 
‘except the last section thereof, beginning with the 


a purer shall receive.” 
‘All of chapters five hundred and twenty-four and five 
hhundred and forty-five. 
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not previously specified in this section, relating to feet 
‘cr other compensation of un officer or other person, aa 
is inconsistent with, or the subject-matter whereof is 
fully provided for in the Code-of Civil Procedure, 
whether such provision has been heretofore gonerally + 
repealed or not. 

2. The repeal, by the last preceding section of the 
Code of Procedure, and of the portions of the Revised 
Statutes thereinyspeciticd, effects aleo the repeal of all 
of the existing laws which expressly amend the said 
Code of Procedure or the portions of the Revised 
Statutes s0 repealed, by adding to, or otherwise alteri 
the text thereof, The description contained in the 1 
Proveding section of statutes, othor thas the revised 

wa of eighteen hundred and thirteen, or the Revised 
Btatutes, refers to the statutes as they appear in the 
Yolumes of the laws of each session, printed’ and pub. 
lished by the State printer until the year eighteen hun- 
dred and forty-two, and after thet year under the 
direction of the secretary of State, 

§ 8. Tho repeal effected by the firat section of this act 
1s subject to the following qualifications: 

1. It does not render ineffectual, or otherwise in 

any proceeding in an action or a special proceeding 
‘Or taken pursuant 10 law before this act takes eects 
and where the repeal of a provision, specified in thas 
section, would render ineffectual, or otherwise impair, 
such a proceeding, that provision must be deemed to 
remain unrepealed, for the purpose of avoiding such @ 
result, 
1. Tt does not affect any other Iawful act done, or 
right, defence or limitation, lawfully accrued or estab- 
lished, before this act takes effect ; and every such 
ight or act remains as valid and effectual as if this act 
had not been passed. But this subdivision does not 
apply to a case provided for in chapter fourth of the 
Code of Civil Procedare. 

8. It does not affect any offence committed, or penalty 
or forfeiture incurred, before this act takes effect, ex- 
cept that the proceedings in a civil action orspeeial ‘prov 
ceeding, brought by reason thereot,.are subject to the 
Provisions of the laws in force after this act takes effect, 

"4 It.doos not affect the jurisdiction, power or au- 














REPEALING ACTS. alvil 


4, Tho term “eristing laws,” as used in this ‘act, 
s the stetutes of tho State te remaining unre- 
on before this act takes effect, 
renal ML take effect on the first day of Bep- 
ber, eighteen and eighty. 

















612 COURTS. a. 





TITLE 1. 
"Yan, and general rapuatons pereabnng 
tie there 


Anrious J: Ganaral power and attsoatss ofthe courte, ) 
rar an % 
 McanaBecus provisions relating to toe slttings of the comrta, ! 


ARTICLE FIRST. 


ENUMERATION AND CLASSIFICATION. 


ree oars of record enumerated 
4 Gourta not of record. 
€ General provision an to Jarisdicticn, ete, 

§ 1. Courts.— The courts referred to in this sect, are 
enumerated in the next two sections. 

Designed to exclude courts-martial, etc, 

§,2,[Amended, 1077.] Courts of record enumerated, 
=_Eaah of the following courts of the Stateis acount of 
record: 


. The court for the trial of impeachments, 

; The court of appeals, 

. The supreme court, 
A circuit court in each county. 

. A court of oyer and terminer in eech county, 

. A court of common pleas for the city and county 
of New-York. 

. The superior court of the city of New-York.(1) 

The court of general sessions of the peace in and 
for the city and county of New-York. 

9. The superior court of Buffalo, 

10. The city court of Brooklyn. 

i court of Long-Island-City. 

12. The city court of Yonkers. 

13. A county court in each county, except New. 

York.) 
14. A court of sossions in each county, except New 
‘ork. 

15, The marino court of the city of New-York. (By 

16. ‘The mayor's court of the city of Hudson, 

47. The recorder’s court of the city of Utica. 








Pr supepe 








Name change to © 





ity Court,” Laws 1888, ch. %, 





Bor. CouRTS. 4 


Sao. 14. Contewpts paatabatie civuiy. 
4S. No punshiment or non-payment of tnterlocatory coats. 
We: Satz moner ine upoua contract. 
‘eeont, how ibade and revised, 


icoviar printed, 








ar 









‘subscrived or indorved. When error, ete., not 


tnuanicn Ur reason of vacancy. ave, 
3. In ew-iort oe judge may continue proceedings commenced 
‘visions respecting the seals of courts. 

scala of counties. 

%. Whar is a sulfctent sealing. 

Sh Few seats. 


5. [Amended, 1879.] Courts when sittings to be 
private. — The sittings of every court within this State 
shall be public. aud every citizen, miay freely attend the 
‘except that in all proceedings and trials in cases tor divoree, on 
ceotint of adultery. seduction, abortion, rape, assaule with fe 
tont to sonnnit ape. eximinal conversation, and. bastardy, the 
court may, in diseretion, exclude therefrom all persons who 
fre not directly” iuterosted therein, excepting jurors, witnesses 
and ollieers of the court. 

2K 8.7121 KS atod, 


$6. Courts not to sit on Sunday, except in special 
court shall not he opened, or transact any 
may, except ti receive a verlict o discharge & 
iron ang 
pF. Must be to Rome 
ot prevent the 
ci tn haga herd es ame 
fF Uo pregeres tay peace. or, il_aezimnal cage. 10 
comtunit Sr disclarsdo clperin changed with na offence. 
SUSIE Spano Sha, Vahderwerer oe Boojie: Sead 
aligt a Cows dre’ Mori es Crane. Cor Sent" 6; Jeane yet 
sch Scety, 1 HNL 489: Gaul ws Spencer 6 Palas Ais Wane e 
Cone hap 9 Moat 8 Sate, Sf; Hoghaing e+ Oar 
idefuberts  Bowter:S Thin, aay sce Laugabler w. Naivoads 
Am. Kep. 3 
47. General powers of courts of record.— A court 
of tecord has power 
J Vo issue @ subpcena, requiring the attendance of a 
person found in the State, to testify in a cause pending 
in that court; aubject, however, to the limitations pre 
scribed by law, with respect to the portion of the State 
in which the process of n local court of record may be 
* served. 
2, To administer an oath to 9 witness, in the exerdan 
2 the powers and duties of the court 
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sB loa. CONTEMPTS. e 


thirty days must be computed from the expiration of 
the definite time. 


Macy Jordan, 2 Denlo, 510; Spalding, 
Pigs, Br Plopie ov Panchen a. Getafe, 4 an +H 
- ‘ 








‘Watson, 5 Lans, 466; Kiugman's Case, 49 How. 404; Matter of Jacob, 1. 
Ro; People v, Sturievant, 9 N. Y. 23; affirming 1 Doer, 912; Hull « 
‘Ttiplatinter, § Daly, Bo. 


$10. Such contempts in view of court; how pum 
ished, etc.— Such a contempt, committed in the imme. 
diate view and presence of the court, may be punished 
summarily {1) when not so committed, the party 
charged must be notified of the accusation, and have 
reasonable time to make # defence.(2) 


Ja.,2 12, (1) People ». Kelty, 24 N. ¥, 74: People w, Wilaon, 16 Am. 
Re} Alp Lat at cd) People, Sper and Wrenminer 20 How 43 
‘KeGroyd'e. Ackrovid,3 Daly, 38; Matter of Smethurst, 7 Sande 794; Pl we 
Davison, SN. ¥. 23. i 


$11. Requisites of commitment.—\Where a person is 
committed for such a contompt, the particular circum- 
stances of his offence must be set forth in the mandate 
of commitment. 

14,213, Dewitt ¢, Deonts, Ifo, 
att, Peopie e: Connors, 18 Abb, New a3 

§ 12. Preceding sections limited. — The last four seo- 
tions do not extend to a special proceeding to punish a 
person, in a case specified in section 14 of this act. 

Tae. 

$18. Indictment, if offence is indictable. — Punish. 
ment for a contempt, as prescribed in this article, does 
not bar an indictment for the same offence ; but where 
® person who has been so punished is convicted om 

ch an indictment, the court, in ventencing him, must 

take into consideration the previous punishment. 

14,015. 

§ 14. Contempts punishable civilly.—A court of 
record has power to punish, by fine and imprisonment, 
oreither, a neglect or violation of duty, or other mis 
eonduct, by which a right or remedy of a party to a civil 
action or special proceeding, pendin;: in the court may 
be defeated, impaired, impeded, or prejudiced, in either 
of the following cases : 

1. An atorney,(1) counsellor, clerk, sheriff,(2) coro 
Rer, or other person, in any manner duly selected or 

-*Ppointed to perform a judicial or ministerial werv'ce, 
of. 

















+ People «, Fancher. 47. & 

















$5 15-16. CONTEMPTS, 8 


proceeding to punish for a contempt, haa been usually 
adopted and practiced in a court of record, to enforce = 
civil remedy of a party vo an action or special proceed- 
ing in that vourt, or to protect the right of a party.(12) 
{Fess piets Reads Pb is onle w Wikon, Sogn as Peon 





= 
Sean Eh Romar ies Maree 
of Dakin 4 Hit 424 Witmerdinge', Fowler” 65 N. £641; Hees w: Jorophy 








Palob diy Hatch», Fogerty. 0 Abb, NB. 147: Goodenough» Upan 
beri Hove Sty Dorter's Parmley, 3. Ye Ba 5 
Beano 44 G. sh i.e, fun, so! Peon 
Bovis e-Miorios ib Baige ae: Tennlo ve Henat 
HAI, F Gow: itny Poop, Deo, ide tr 
Jouusa’ sy Tcople vy. Aduine 6 Hil 28; Aaonsmacus, 38 
Bish. Gr. L., 20. (3) Hull'e. L'epiatimer, 43 How. 500. 
‘tag, 2 Jonni: Che i; Din , teil, 2 Pa 
Fr hieunetted Paige, Se; Unay oak di How: 4 , 
Hun, 73; People v, Bergen, 6 ii. 27: Lansing v. Lansing, 2 
; igs Fora Waar geal acter of 
cli 3 Liu, ou, (Q) Suilow «. Kilon,7 Aub, Pr. (8. 8. 
fettiore @ fiobi.ehr; Lia x” Thomas’ 3 Raw. 205 Conover & Wood, 
ASSAY iis arr, Ke laoh 4, Bunton w Hel a Hae 
Bes id Uist Beople’m Albauye te ‘laine. 
4 tow, “1 ;"eaple v. Campton, 1 Duct ais, 
is Ehsangton wt fo Uy BN 
fedyie frost, Paley, as tn 
Wonover 8 Ath: Ode Aare ev 
iy Kanes ge nana 2 Lame: aut 
Wier Oe a oer 
ba, On Sup se. Cd) Peoples Onurehy d 
*Paiges ayy Hinge, Whsiney 1 ADD as 
Y. Ia; ‘Nos ¢. Gibson, 7 Paize, 518; Albay 
) ores Ou 
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SG stent ‘slater 
$15. famended, 1877.] No punishment for non 
Payment of interlocutory costs.— But a person shall 
Hot be arrested or imprisoned, for the non-payment of 
costs, wanted otlerwise than by a final judgment, ora 
Gaal order, made in a special proceeding instituted by 
State writ excep! where an attorney, counsellor, or other 
Qilicer of the court, is onlered to pay costs for miscon- 
uct as such, or a witness ty ordored to pay costs on an 
attachment fornonattendaice, 











Matter of Kelly, 


tt Fhe 538) 
9 Pale, 
 Kearney's ease, 1S ABD. 0; 8. 6., 1S HOW. 19le 


¥ 16. Id.; money duo upon a contract. — Except ia 
aft 





















§§ 21-23. CALENDARS, ETC. .Cis 


held; and must be audited, allowed, and paid, by the 
board of supervisors thereof, in like manner as other 
contingent county charges. 

1a.,32. 


§ 21. Certain papers may be destroyed. — A superior 
city court may, from time to time, by an order made at 
general torm, direct the clerk of the court, and the su- 
Preme court, at general term, may, by a like order, direct 
‘a county clerk, to destroy any of the following papers, 
now filéd, or hereafter to be filed in his office, whieh the 
court deems to have become useless, to wit: pleadings, 
or copies of pleadings furnished for the use of the 
court; jury panels; returns of inferior courts, which 
have been embodied in judgment-records or judgment- 
rolls; inn-keepers’ licenses, ten years old ; and returns 
of election district canvassers, twenty sears old, which 
have been copied, pursuant to law. irito books preserved 
in his office. But this provision does not authorize the 
destruction of a judgment-roll, or a paper incorporated 
or necessary to be incorporated into a judgment-roll, 


2K, S, 198,217 GB. 8., Sth eW., 202; 2 Km. 207), modified. 


22. Writs, etc., in name of the people, and in Eng- 
lish; abbreviations.— Except where it is otherwise 
specially prescribed by law, a writ or other process 
saust be in the name of the people of the State, and 
rach vit, process, record, pleading or other proceeding 
ina court, or before an officer, must be in the Englis 
iunguage, and, unless it is oral, made out on paper or 
parchment, in a fair legible character, in words at length, 
and not abbreviated. But the proper and known names 
of provess, and technical words, may be expressed in 
appropriate language, as now is, and heretofore haa 

on customary; such abbreviations as are now com. 
monly employed in the English language may be used ; 
nd numbers may be expressed by Arabic figures, of 
Roman numerals, in the customary manner. 


2.8. 27s, waand 93K, .,5th ed., 467; 2 Rm, 28), consolttated” 





























S 23. Id.; teste and return. — A writ or other process, 
issued out of a curt of record, must be tested, except 
where it in otherwise spevially prescribed. by’ law, ta 
the name of a judge of the court, on any day ; must be 
returnable within the time prescribed by law ; of, if ne 





27 30. SEALS OF COURTS, 18 


pending in a court of record, may be continued from 

to tie, before one or mere other judges of the 
+ court, With like effet, as if it lad Leen instituted 
mueneed before the jude, who last hears the 











Matter of Resbitg, 14 Civ Beats Wootrudt » Tus. C0.,90 Ne Te 



















of record in the State, now in use, shall continue 
4 be thy seal of the court'in which itis in use : and 
I kept by the county clerk of each county, shall 
nue to be the xcal of the supreme court, of the 
it court, of the court of oyer and terminer, in that 
uty, and, except in the city and county of New-York, 
© county court and court of sessions, in that county. 
‘The geal of the surrogato of each county shall continue 
tw be the seal of the surrogate’s court of that county, 
and must be used as such by an officer, who dischary 
the duties of the surrogate. A description of each of the 
sels, specified in this section, must be deposited and 
recorded in the office of the secretary of State, unlers 
it hus already been done; and must remain of record. 
1. 137, ch, 28,272, amd, 


$28. Seals of countics.— The seal kept by a county 
clerk, as prescribed in the last section, shall continue 
to be the seal of the county, and must fr used by him 
where he is required to use an official val 


1b, 1847, ch. 470,835. 


829. What is a sufficient sealing.— The seal of a 
court may be aifixed, by making wn impression directly 
won the paper. 

RATA mes alno.2 8.404.861. Farmers. ote Bank» B 
ej Bagh g Gr, Bi ns es Beatell 8 Dug 48a, = 
9. New seals.— When tho seal of a court is se 
4, that it cannot be conveniently used, the court 
‘use it to be destroyed ; and when the seal of a 
‘ lost or destroyed, the court must cause a new 
made, similar in all respecta to the former 
th shall become the seal of the court. Tho 
(mw now seal fora county clerk, a surrogate’s 
Jocal court in a city, must be peid as part ot 
‘ent expenses of the county or of the cour, 























21. Provisions respecting the seals of courts— { 
rai of the court of appeals, and of each other - 








§§ 63-54 JUDGES. a 


other disability of an officer, before whom a special pro 
ceeding has been instituted, where no express provision 
is made by law for the continuance thereof, it may be 
continued before the officer’s successor, or any other 
officer residing in the same county, before whom it 
might have been originally instituted ; or, if there is 
no such officer in the same county, before an officer in 
1» ndjoining county, who would originally have had 
ejurisdiction of the subject-matter, if it had occurred ot 
existed in the latter county. 
ows Hips: be 9 AbDrdaT| Cobh, Haro 208, Ye rae ngs, OOM 
$ 53. Proceedings before substituted officer. 
the time and place specified in # notice or order, 
party to appear, or for any other proceeding to be taken 
or at the time and place specified in the notice to be 
given, us prescribed in this section, the officer substi 
tuted as prescribed in the last section, or in any other 
provision of law, to continue a special proceeding insti 
tuted before another, may act, with respect to the 
special proceeding, as if it had been originally insti 
tuted before him, "But a proceeding shall not be taker 
before a substituted officer, at a time or place, other 
than that specified in the original notice or order, unti’ 
notice of the substitution, and of the time and place ap 
pointed for the proceeding to be taken, has been given 
either by personal service or by publication, in suck 
manner and for such timo as the substituted officer di 
rects, to each party who may be effected® thereby, anc 
who ‘has not appeared before either officer. Where 
after a hearing has been commenced, it is adjourned 1c 
the next judicial day, each day to which it is so od 
journed, is regurded, for the purposes of this section, at 
the day’specified in the original notice or order, or i 
the notiee to appear before the substituted officer, at 
the ease requires 
ioe 
§ 64. Judge to file certificate of age, etc. — A juc 
of'a court of record must, within ten’ days after he 
enters on the duties of his ‘office, make and sign a cer. 
tificate, stating his age, and the timo when his official 
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nded, 1879:} None 
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or receive, di 

Syrag attorney ina. 
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ve regularly aduitned) 
vein the courtsot 


Gora eeh ie an 


ty for violation, or au 
‘A person who vidlates 
ie nlnaras elie pu 
ay dally Hot exadeding ene, 
(ue inindred doilnray of 
Mloys, or by bath sueh fine: 
oe of the poage, within the 
ve county or hy who ki 
Ohl, a person who has nol 
vein thecourtsof record of 
‘bx, and rail be pumnfshedag 
is the frat seabion. de bol 
‘appears in & Causa, 1 whieh bi 
bk, 
1 or disability of attorney; 
[fun attorney dies, is remoy 
fwisa hacomes disabled to act, tang. 
in an aetion, no further prods 
or, auninet tha party for whom 
after potlos to appoint another: 
Sar party, alther personalls. cr in 
ourtutrerts. 
(8. Bs Dim, 208). Jewel 
Grtenairt, Usist, 9 Moyes Rah 6 
Tits Sra. Sea post 7 se, 
Aided, 1879.| Attorney'sand 
=—The compensation of an attol 
1g gervices, ls governed by ngreomant, 
ch fs pot restrained bylaw, From. 
Ioactien or tbe service Of un anewa 
«Mike attorney who appears for np 
Jent’s ciuse of action or counter 
‘let repore, dediston or judgment 
ieeeds thutwot Ia whosoever hands 
Wa he stated: by any settiement b 
© 
Rilten (WD. Sint, " 
nih ‘rie es 3 
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3872-16. ATTORNEYS, “ 


$72. Attorney not to lend his name.—If an at 
winey knowingly permits @ person not beng his gan- 
eral Tw partner, or @ clerk in his office, to aue out @ 
mandate, or to ‘prosecute or defend an action in his 
name, he, and the person who so uses his name, each 
forfeits to the party, against whom the mandate has 
been sued out, or the action prosecuted or defended, the 
sum of fifty dollars, to be recovered in an action, 

218. 8 251.2 70, amd, 

§ 73. Attorney not to buy élaim.—An attorney or 
counsellor shall not, directly or indirectly, buy, or bein 
any manner interested in buying, a bond, promissory 
note, bill of exchange, book-debt, or other thing in ac- 
tion, with the intent and for the purpose of bringing 
an action thereou. 5 
+ Wytams 













1171, Moses », MeDieit2 abp. X. Mathew 
2 2is, Béspie's, Waite, ids 3; ¢, 9 Wont tS: Wan Renee 
Gow “4d Buk. id oo rial 8, Di 











Uiyde 
Goodell». Peopie, 6 Par. Cr. 


». Ging, 7 Hl, 586 
farnmr Pala, 3 Mt 


rg, Sheril 
Tg Wend. 1 
Hato 





i HEY or lan, $8. 
Ghriv; Watssn », Mfebiren, 0 
Vourliées 2. Dore 61 id. 8 
$74. [Amended, 1879.] Certain loans prohibited.— 
Arvattorney of counsellor shall not, by himself, or by orin the 
imieot allofher person, either before or after action Brought, 
promis: or give, oF procure to be promised o given, a valuabls 
sition tO any person, as.an inducement to placing, or in 
‘oc havin phe in his hands, or inthe hands 
‘on, entand of ay kind. fot the purpose ob 
jon there jon does not apply 
Detween attorneys aunt counvellors oF either, to 
1 themselves the compensation to be received, 
278, Sew note t0 874 
75. Penalty.— An attorney or counsellor, who viow 
lates either of the last two sections, is guilty of a mii 
| demeanor ; and, on conviction thereof, shall be punished 
accordingly, and must be removed from office by the 
supreme court, 
4.973, 
$376. Limitation of preceding sections.— The iast 
three sections do not prohibit the receipt, by an attorney 
or counsellor, of a bond, promissory note, bill of ex 
change, book-debt, or other thing in action, in payment 
for property sold, or for services actually rendered, oF 
for a debt antecedently contracted; or from buying o 
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8 81-83. STENOG: 


ished accordingly, ‘and niust 
the supreme couri. 

1. Md, ch. 130,83, 

§ 81. Limitation of pr 
prohibit an atiomey or coans 
self in person, if prosecuted 


Ta. t4. 
ARTICLE 


anxxzan rnovisioxe ¢ 
IAL OVFICHS, 0 
Tox ow s0rrt0e; 
GanNING OFPICKTS OF TH 
Fo WO OR MORK COUT 
Bao. 82. Quallficatious of stevographery 
5 Qehrre y ot ental 
HE Belch peter 
& Stenographers to farnists 
ie 
Thinner wpenie 
cee cme 
ag. Tulse suctions sopilenote tase 
&: Riser vn ane 
Barcel Sopra 
3: Ge ounce 
Be hee tae 
H RESi vost 
Ee haces Hens as 
2 Rem 


‘cortay 
8. Tas when not dicted 
a 

§ 82. Qualifications of steno; 
rapher, specified in this ct, is: 
courts, for or by which he’ Is: 
entering upon the discharge of 
scribe the constitutional oxth of 
in the office of the clerk of the ey 
court, in the office of the cleric « 
term site, or the judge resides; 
he is appointed. A person shall 
the office of stenographer, unle 
stenographic art. 

‘Tala and most of the provisions relating 
‘visions of epectal ecia, 

83, General, daty of 

to be filed. — Bich & 





85 86-89. STENOGERAPHERS. 


judge to direct a party or the parties to an a 
Special proceeding, or the county treasurer, t0 | 
stenographers fees for such a copy. 


§ 86. To furnish like copies to parties, dist 
torney and attorney-general; compensation.- 
stenographer, specified in this act, must likewis 
request, furnish, with all reasonable diligence, 
defendant in a criminal cause, or a party, or hit 
ney in a civil cause, in which he has attended t 
or hearing, a copy, written out at length from b 
ographic notes. of the testimony and proceedin 
Part thereof, upon the trial or hearing, upon pt 

y the person requiring the same, of the fees 1 
by law. If the district-attorney or the attorney, 
requires such a copy, in # criininal cause, the 
Taper is entitled to his fees therefor; but 
furnish it, upon receiving a certificate of the 
which he is so entitled ; which shall be a county 
‘and must be paid by the county treasurer, upon 
tificate, like other county charges, 


§ 87. Those sections applicable to assistant 
aphi ‘The provisions of the last five secti 
alo applicable to each assistant-stenographer, 
ofilco, or appointed or employed, pursuant to an: 
sion of this nct; except that the stenographic 
taken by an assistant-stenographer, must, if he 
his office becomes otherwise vacaut, be deliverec 
stenographer, to be held by him with like effe 
they had been taken by him, 


§ 88. Supervisors to provide for compensatic 
of ntenographers. — ‘Tho boar! of supervisors + 
county must provide for the payment of the 
chargesble upon the treasury of the county, 
salsty, foes, or expenses of a stenographer or a 
stenographer; and all Inws relating to raising 
{eacounty, by the board of supervisors ther 
applicable to thoxe sums. 


$89. [Amended, 1879.] County clerk to : 
special deputy to attend courts. — Each count, 
may, from time two time, by an instrament inv 
filed’in his office, appoint, and at lr ren. 
or more special duputy-clerks, t0 van 









































88 63-66. ATTORNE 





tinuance in ofee, practice as an attorney 


Wo, 27, extended. 
§ 63. [Amended, 1879.] None 
practice in New-York and 
shall not ask or receive, directly or Int 
ton for appearing as attorney Ing cour, 
fof New-York, of in the county of Kings, 
fopracticeasan attorney in acourt inl 
unless he has boon remlarly adunittad ti 
doy oF counsellor In tho courts of record of 
ch 484,214 and 
those 


Titty dollars, or by both 
‘or juaticn of the peasy 
ik,or the county of Weites, who kn 
practice in'his court, a person who’ has not 
Initeed to practice inthocourts of record oF t 
Of ambslemennor, and shall be punished as pi 
section. But this and the last section do ne 
{were # person appears In # cause, 10 whigh 
Ms ant 82 ofeh. Ih 
¥ 65. Death or disability of attorney pr 
thereupon.— If an attorney dies, is removed 
pended. or otherwise becomes disabled to aot, at any * 
Tore judgment. bi an action, no further proceeding & 
joy against The party for whom be ap. 
‘days affer notice to appoint another attore 
ch to that party, either personally, or in suoh 
the courtdl 
208), Jowall w: 
* Gnautangue 6 


" A, 
¥ 65. [Amended, 1879.] Attorney's and counsel, 
compensation.— The compensation of an ato 
nuinsel}or for hia services, Is governed by agreement, expr 
ied, Which is bot restrained by law. From the 
‘nor the service of Ro answer 


t 
hive H a4 
He a Fapwet beelston or Jud fs 

lie Fee odd tireteat in whosuever hand ate 


fines anid ANT DE 'd by any settlement between the 


a 12595 Gare 1 
fot, 84, 2 
inka i hah King ae Gat 








gio. PRISONERS, ETC, & 


only a part of the property claimed, to be in the claim 
ant; each party must pay his own witnesses’ foes, and 
the sheriff's and jurors’ fees must be paid, one-half by 
each party to the inquisition. 

Before notifying the jurors, the sheriff may, in his 
discretion, require each of the parties to the controversy 
to deposit with him such reasonable sum, as may be 
necessary to cover his legal fees, and the jurors’ fees, 
The sheriff must return to cack party, the balance of 
the sum so deposited by him, after deducting the fooe, 
lawfully chargeable to that party, as prescribed in this 
section, 

Soe R. 8.4, 212; RET—8, 118-9, 























§§ 150-153, JAIL LIBERTIES, co) 


bail: Is entitled toby almitted tothe ibertiesof the fall pda 
delivering to the sheriff an undertaking a3 preseribed In 











hoxt section, 
2B &. 12, 15, Jackson v, lings, 1 Ca, 505, 
ra ick US Bee's, Conde 
Aue reversing 3k How. 15 Bradford ¥, 





$150. [Amended, 18€6.] Undertaking to be exe- 
cuted by prisoner; its contents.—'lho undertaking 
ito executed by the prisoner, and one or more suffelent 
eties, Fesidents, and houschitders oF freeholders of the, 
county. Ina penaity’at Irast twice the sum, tn whlch the sheriit 
+ wad required to hold the defendant to bail, if he is 1 eustody 
Tan oriler ct arrest, or hns heen surrendered in exonera. 

tlon ot hia ball, before judzment; or directed to be collected 
by tia exertions hu tain custody under an execution oF 
remaining unealléeted upon ajudgment him, if hebas 
heen surrendered alter juement; conditioned, that the per 
sbniso it custody shall rematn aprisoner, and’ shall not, at 
times f. escape OF zo without the Hbertles 
cil by due courso of Iw. TRO pron 

iMeatton of hail, eontatned in arti- 
‘chapter seventh of this act, govern, 
© expressly prescribed in this article. with 
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Feapeet to tho hotles of Justification of the enretles; the off 
Gora before whont th justify; the substitution of new 
sureties or anew undertaking: the examination and qualife 





Tons of tho new sureties 
it after the allowance the undertaking must Bo 
‘ered to tho qtrty at whose Instance the prisoner ts fn 
custody. As to dpusit #533 
maz. Sullivan r 
oe Ty Dy 


[Amended, 1886.] For whom undertaking to 
An undertaking so taken ix held for the in 
Aemnity of the sheriif taking it, 
instunes Une prisoner executlng ie he 
Te Sidi £4 Peters e. Henry, Golins, 
3.152. | Amended, 1886.} Prisoner to be committed 
¢ party at whose 
discovers that a suret 
Dproot of the fnet, by aie 
a judge thereof, on 
in in custody, oF to 
Such pelwonet iseon- 
neh county Judge, 


to close con: 
‘with good and 



















ols, 27% olmes v, Lan 
Tiaioe smich’r, Jansen, 8 





















yw 
thereat, «1 






iMbelont sureties 1s offered. 
Matt 

3153. [Amended, 1886.] Surrender of prisoner by 
of sureties, —Unu or more of the sureties, ian undertak- 
von for the Mberties vf a Jall, may surrender the write 
‘at any time before Judgment ta rendered agalost ther 
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88 158-169. ESCAPES, t 


committed for misconduct in a case prescribed by law 
must be actually confined and detained within the jal 
until he is discharged by due course of law, or iar 
moved to another jail or place of confinement, in a cam 
prescribed by law.(1) A sheriff or keeper of a jail, wit 
suffers uch a prisoner to go or be at large out of hh 
jail; except by virtue of a writ of habeas corpus, ql 
yy the special direction of the court committing him 
or in a case specially prescribed by law; is liable t 
the party uggrieved, for his damages sustained there 
by, and is guilty of a misdemeanor.(2) If the com 
mitinent was for the non-payment of a sum of money 
the amount thereof, with interest, is the measure 0 


















damage: 

2H, 8. 497,461,am'd. (4) People», Cowles. « Keres, 38 Abt 
pacrtor Ho's: ord, (Now Gey: con WAvE. fe) Ward'e. Wart 
Bid 1 CRS" Lovaey o. Orser, Bonw. ial, 


3 158. (Amended, 1986-] Sheriffs lability fo 
eacape.— Where a prisoner, in a sheriff's custody, 

or Isat lange beyond the libertiow of the fall, without th 
Sssoneot the: purty at whose instance fhe stn custody, Eh 
Sherif is answerable therefor until an undertaking fof 
Liberties the Jul given eid approved is an action agetna 


1. If the prisoner was in custody by virtue of a 
erder of arrest, or in consequence of a surrender in ex 
oneration of his bail, before judgment, the sheriff 
answerable to the extent of the damages sustained by 
the plaintiff.(1) 

2. If the prisoner was in custody by virtue of any 
other mandate, or in consequence of a surrender in ex 
oneration of his bail, after judgment, the sheriff is an 
swerable for the debt, damages, or sum of money, fo: 
which the prisoner was committed.(2) 


#62 and 63, (1) Van Slyck v, Hogeboom, 6 Johns, 270; Smith » 
‘wN EDaguerre-s. Orset, 10 AbD. 12; 8 ény1D Id WS 
It, 7 Wend. 513; Loosey v, Orser, 4 Bosw. 301 

il v. ‘Turner, 7 Johns. 149. (2) Brown e, Genung, 1 Wend. 16 

Brown # Lituedeld, 1d, 8s; Rawson , Dole, 2 Johns. 404; Barnes 8 

‘Wittett, it Abb. 225; Bacon v. Cropsey, 7 N. Y- 198. 


§ 169, Penalty for connivance at escape, by a sher 
iff, eto. — A sheriff or other officer, who demands or re 
ceives a reward, gratuity, or other valuable thing, 
procure, assist, connive at, or permit an escape of 1 
Prisoner in his custody, je guilty of a misdemeanor, ant 
shall be punished accordingly. A conviction also oper 
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§§ 162-6. UNDERTAK’NG FORJAM, LIBERTIES, 54 


$162. [Amended, 1886.] Summary jadgment for 
shoritt~- [nan neta ironahe by a sheriff on an under! 
taking for the jail Nberties, if it appears to the court, 
upon motion nade in behalf of the sheriff, that judg. 
ment has becn rendered against him, for the escape of the 
prisoner, and that due notice of the pendency of thess? 
tion against him, was given to the prisoner and his sures 
ties, to enable them to defend the same, the court mast 
order a summary judgment for the plaintiff; and judg 
ment mast beentered accordingly, with costs, 
2B. 8. 45, 2 60. 


§ 163. Requisites of application therefor.—But ta 
entitle a sheriff to move for such a judgment, he must 
have served a copy of his complaint, and given twenty 
days’ notice of the motion, 

Ta., 451. 


164. Such judgment when stayed, Id; when 
vacated. —If it'appears, on the hearing of the motion, 
that the defendants have meritorious defence, which 
‘was not controverted in the action against tho sheriff 
and which by law could not have been so coutroverted, 
the court may stay proceedings on the judgment, with 
such limitations and upon such term, a9 it deems jos 
until atrial in the action ; but the judgment must stand. 
asasecurity for the shoriff. If the defence is estab 
lished, the court must vacate the judgment, and render 
judgment for the defendant, 

1A, 882.0003, amc. 

$166. [Amended, 1886.] Judgment against sheriff 
is evidence of damages.— In an action brought by & 
sheriff oma aking for the jail liberties 
ment against him for the escape of the prisoner, i 
dence of the damages sustained by him, as if it bad 
been collected; and he may recover his reasonable attor- 

‘and counsel fees, anil other expenses in defending 

action ag 1, as part of his dams 
wae. 

$166. [Amended, 1886.| Assignment of undertaking- 










































= If an undertaking for the jail libertics is forfeited be- 
6 samo is duly allowed, tite party at 
coullned, oF, 10 case of I 
may elect to 





$§ 172-173. CORONER'S DUTIES. 


of a prisoner, it is a defence, that the escape was wi 
out the assent of the defendant, and that at the oc 
mencement of the action, he had the prisoner wit] 
the liberties, either by his voluntary return, or by 
capture, 








TITLE IL 


Application of the foregoing provisions to the proceedin, 


of @ coroner, 


mm. 
feo. Un 













ich prisoner entitied to fall I 
|; Hbcape of auch prisoner, 


172, Duties of coroner when sheriff is a 
<n an action or special proceeding, to which tl 
sheriff of a county is = party, coroner of the san 
county has all the power, and is subject to all the duti 
of a sheriff, in a cause to which the sheriff is not a part; 
except as otherwise epecially prescribed by law. 
ren id! Cpe a Saws WN: Fay istro, Wood: Wont 

§173. Any one of the coroners may act.—A ma 
date in a civil action or special proceeding which mu 
or may be executed by the coroners, or by a coroner + 
a county, must be directed either toa particular corone 
ar generally to the coroners of that county. Whe 
such a mandate is directed generally to the coroners 
‘8 county, or requires them to do any act, it may be ex 
ented, and a return thereto may be made and 1 
one of them ; but such an act or retarn does not affe 
the others. 

Fa, park of 84, and 188, 











§8 186-189. NEW SHERIFF, o 


cute an instrument, reciting the property, documents, 
snd prisoners delivered, specifying particularly the pro 
cess or other authority, by which each prisoner was 
committed and is detained, and whether the same has 
beeu returned or is delivered to the new sheriff. The 
instrument must be delivered to the new sheriff, who 
must acknowledge, in writing, upon a duplicate thereof, 
the receipt of the property, documents and prisoner, 
therein specified ; and deliver such duplicate and ac- 
knowledgment to the former sheriff. 
2, 8, 44,470, Talmadge e, Hichmond, 9 Johns. 88, 


$186. Former sheriff to execute certain process. — 
Notwithstanding the election or appointment of a new 
shevitf, the former sheriff must return, in his own name, 
each mandate which he has fully executed ; and must 
proceed with and complete the execution of each man- 
Gate which he has begun to execute, in the manner spe- 
citied in subdivision fourth of the last section but one. 

Ai.,271, See uote3 to #184. Newman », Beckwith, 61 N.Y. 205. 


$187. Certain orders to be delivered to and re 
turned by new sheriff. — Where a person, arrested 
virtue of an order of arrest, is confined, either in jail, 
or to the liberties thercof, at the time of ‘assigning and 
dctivering the jail to tho’ now sheriff, the order, if it ia 
not then returnable, must be delivered to the new 


al 


$188, Delivery of prisoners, process, eto, how en- 
forcea.—If the former sheritf’ neglects or refuses to 
deliver to his suecessor, the jail, or any of the property, 
documents or prisoners in Lis charge, as prescribed in 
this title, his successor must, notwithstanding, take pos 
session of the jail, and of the property of the county 
thercin, and the custody of the prisoners therein cam 
Sued, and proceed to compel the delivery of the docu: 
meus withheld, as preseribed by law, 
1d. 213, 
$189. Under-sherif, etc, when to comply with 
eeregoing provisions. — If, at the time when a new 
eri qualifies, and gives the security required by law, 































$190, COURT OF APPEALS. 


CHAPTER III. 


CIVIL JURISDICTION OF THE PRINCIPAL COUI 
OF RECORD; ORGANIZATION, MEMBERS, & 
OFFICERS THEREOF; DISTRIBUTION A 
DISPATCH OF BUSINESS THEREIN. 


TITLE I,—Tue count oF aPrsats. 


TITLE Il.—Tue surreMe COURT, INCLUDING 1 
cicurr courts, 

TITLE Ill. —Tux svrenion crr¥ courts, 

TITLE 1V.—Tie waniwe court oF THR CITY 
New-York, 

TITLE V.—Tae counry courts. 








TITLE I. 
The court of appeals. 





ARTICLE FIRST. 


JURISDICTION, AND MODE OF EXERCISING THE 8A 
GENERAL POWERS; TERMS AND SITTINGS, 


uo, 190. Qasee In which court of appeals has Jartatletion, 
191; Exceptions sind quuhdeations.. 
182. Appeals fromm certaln orders, how heard, 
193, Courtmay make rules, 

1; emittitur; when judgment absolate to be rsndered, ant 
ceedings thereupoi. 




















195, Second and siosequrnt anpeats. 
16, Times anvt places of boli trims. 
197, Court may beheld in nay building; adjournments. 





88. Oficers to be appointed by court, 

§ 190. [Amended, 1882.] Cases in which cou 
appeals has jurisdiction. —The court of appeals ha: 
clusive jurisdiction to review. upon appeal, evory actut 
fermination, made at a general term, by the supreme cou 
by elther of tho superior city courts,* in either of the fo 
Jng cases and no others: 

‘4Sce Luws 1886, chayy 418; Laws 1887, chap. 435, 











98 198-200. CLERK OF COURT OF APPEALS. 


pisos where it in appointed to be hl to another y 

the same city, One or more of the judges 

‘adjourn a term, without day, or to a day certain, 
0, Proo., 16. 

§ 198. Officers to be. appointed by court—' 
court may, from time to time, by an order entered i 
minutes, eppoint and remove ita clerk, its reportar,+ 
euch attendants as it deems necessary 


ARTICLE SECOND. 
‘THE CLERK OF THE COURT. 


fac 19, Or of he conn of aypealate give bond rooms fer Ms ol 
Sn. May Gaploy aslatants in nis omes,” Spectal deputy, 
Bie da vuceeteot ofturmer clerk of cour of ep 
Bt. Goes report to cour of appeals’ concerning toney. 
3S: Amount deportira to be eertthet hy castor. f 
ibe: Gourt may omer money to be tnvetied Tevrition aa to @t 

Sine mowey front bank. 

7. Coute nay appoint permon to examine accounts, 
Su. Gort may sreke role couceraiug mowey. 

§ 199. Clerk of the court of appeals to give bar 
rooms for his office.— The clerk of the court of 
peals, before entering upon the duties of his aff 
must subscribe, and file the constitutional oath of off 
and must execute, and fle in the comptroller'a offiet 
‘bond to the people of the State, in the penalty of tw 
ty-five thousand dollars, with two sufficient sureties, 
Proved by the comptroller, and conditioned forthe fa 

fal performance of the duties of his office. If the bk 
1s forfeited by a breach of its condition, the court of 
peals must, by order, direct an action to be brow 
‘thereon, ‘The money recovered must be applied, unt 
the direction of the court of appeals, to indemnify 
persons aggrieved by the breach, in proportion 10 th 
Tespective losses, and to inake good any other loss, 
casioned by the broach. The clerk must keep his of 
at the city of Albany, and the trustees of the State 
must assign him euitable rooms therein, for that 7 


ose, 
gyrate OE ey an ed: 
ma,19. 


§ 200. To appoint a deputy. Powers of deputy, 
The clerk, by # writing, shder his hand and the ees! 








1947, oh, 27, 
Dent 3 ah 








MG Bom, 
yar oaths Ae 


§§ 204-207. CLERK OF COURT OF APPEALS, 


kept with the banks, in manner and form as the oa 
directs. 
1 1863, eh, 200, 81. 


204. Clerk to report to court of cong e 
ing money. On the hrnt Tueeday of Sanusty, aueae= 
the first Tuesday of July, in each year, the clerk === 
transmit to the chief-judge, a statement, verified by. 
sfldarit, of all money, then remaining in court or Sex 

inds, which must specify : 

1. ‘The fand,or the title of the cause, in or on scoot 
of which each sum of money was paid. 

2. The party by whom it was paid, and generally a 
what purpose. 

8, The time of payment, and the amount paid, = 

4, The bank in which it is deposited, 

1,82 st 

§ 205. Amount deposited to be certified by ca=a™ 
fer.—The statement. must be accompanied with 
certificate of the cashier of each bank, in which ade 
Posit is stated to have been made, to the effect, that tha? 
{otal amount stated to be deposited in actually in the? 
bank, placed to the credit of the clerk, as clerk of tha? 
court of appeals, and not mingled with any other ax 
count. 

14,48. 
ee’, Court may order money to be invested; re 

ions as to drawing money from bank.—The court ‘ 

may, by order, direct any portion of the money to be 
invested in the public debt of the State, or of the United 
States, or in approved interest-bearing mortgages upon ¢ 
real property. It may in like manner direct any sum of * 
money, or any security, to be transferred or disposed of, * 
‘as the court thinks proper. The clerk shall not invest © 
any money, except pursuant to such a direction. Money | 
deposited shall not be drawn from the bank, except on 
a check, signed by the clerk, and countersigned by the - 
chief judge, or, in his absence, by an associate judge of 
the court. 

Td, 24, am’, 

§ 207. Court may appoint person to examine ao 
counta—The court may also, from time to time, appoint 
# eultable person to examine the accounts kept by, and 
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$§ 212-213. STATE REPORTER, or 


pecuniary interest in the reports: but a contract for thah~- 
publication thereof, under his supervision, must, from. 
time to time, be made, in behalf of the people, by they 
State reporter, secretary of State, and comptroller, with. 
the person or persons who agree to furnish to the sea! 
retary of State, so many copies of each volume, as maga 
‘be needed to enable him to comply with the next se 
bat one; and also to publish and sell the reports, 
terms tho most advantageous to the public, reg 

had to the propor execution of the work, an ts 
not exceeding three dollars for a volume of not lesa’ 
than five hundred pages.(1) Each contract, so entered 
into, must provide for the publication of the reports, 
for they years from the expiration of the time, apest 
fied for that purpose in the last contract. If the 
reporter, secretary of State, and comptroller unite in 
determining, that a contract has not been faithfall 
kept by the person or persons agreeing so to publisl 
the reports, they may, by an instrament in writing un- 
der their hands, filed in the office of the secretary of 
State, annul the same from a time specified in the in 
strument; and thereupon they may enter into a new: 
contract, for the publication of the reports, for three 
years froin the time so specified(2) Before entering 
‘into a contract, the State reporter, secretary of State, 
and comptroller must advertise for, receive, and con- 
sider proposals for the publication of the reports. 

(A) Le. 188, ch. 224,82, (2) Now. 


§ 212. [Amended, 1877.] Copyright of reports — 
Neither the State reporter nor any other person shall 
obtain a copyright for the opinions contained in the 
reports; and the same may be published by any per- 
son. But the copyright of the statements of facts, of 
the head notes, and of all other notes or references, 
Prepared by the State reporter, must be taken by, and 
shall be vested in the secretary of State, for the benefit 
of the people of the State 

L160, ch. 245, 81, amensting LWA, ch. 224,435 atl 1, 224 KD, 
a, oo). 

§ 213. Secretary of State to distribute reports. — Ot 
the copies of each volume of the reports, furnished ta 
the secretary of State, he mast deliver one to the clerk 

of each county, for the use of the county, and deposit 





























$$ 231-232, SUPREME COURT. 


to pronounce s decision. If two do not concur, a re 
gument must be ordered. 
espinal 8. RE sef Wat Renmseaste, Witbecke# ans de 

§ 231. When cause te be heard in another 
ment. — Where an order for a re-argument bas 
made, as prescribed in the Inst section, and one of 

cneral torm justices of that judicial deparoment is 
qualified to sit in the cause, the order directing the 
aigument may, in the discretion of the general 16 
direct it to take place, and the cause to be decided 
another judicinl department, specified in the on 
And where two of the general term justions, 
department, aro not qualified to sit in a cause, to 

at the general term of that department, an or 

Is, upon notice, by the other general tt 
. axpecial term of the court held in t 
department, directing that the cause be heard and 
cided in another judicial department, specified in 
order. But this section does not prevent the cause f 
being heard and decided, in the same judicial dep 
ment, by two qualified justices, if an order, direct 
‘the same to be heard and decided in another dep 
ment, has not been made(1) 

Td,, parta of #26 and 10. (1) Matter of Brosdwas, 68 Barb, &r2. 


$232. [Amended, 1886.] Appoii.tments of spe 
terms, circuit courts, and courts of oyer and termine 
On or before the first day of Decomber, in the year el 
teen hundred and seventy-seven, and évery second + 
thereafter, the justices of the supreme court, for e 

dicial department, or a majority of them, must app 
the times and places for holding the special term 
the supreme court, and terms of the circuit courts 
courts of oyer and termincr, within their departm 
for two years from the first day of January of the 3 
next following. If, for any reason, such an appé 
ment is not mule before the expiration of the tim 
specified, it must be made at the earliest conven 
time thereafter. At least one special term of the 
preme court, and two terms of the cireuit court, an 
the court of oyer and terminer, must be appointed t 
Lueld in each year, in each county separately organi 
Fulton aud Hamilton counties shall be dvemed 
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262. STENOURAPHERS, 86 


court, assigned to hold or preside at the same, may des- 
iguate the term at which the stenographer for the d 
trict must attend, and may employ an additional stenog. 
rupher to attend’ each other term, In that case, they 
aust, by a certiticato signed Ly them, fix a reasonable 
sun for the payment of his services aud actual neces- 
sury expenses, to and from, and while attending the 
erin. The sum so fixed must be paid by the treasurer 
Of the county, upon the certificate, from the court fund, 
or the fund from-which jurors are paid; and the num: 
ber of days, during which that term was in session, 
shall not be taken into account, in making an apportion- 
Ment of salary, as prescribed in section 259 of this act 
Repealed el. 425, Laws Ist, to take ett January 1, PBL. 

§ 262. Temporary stenographer.—If an official ste- 
2aogtapher shall not be in attendance at aterm of the 
irenit court, special term of the supreme court, or court 
Sf over and’ terminer, where issues of fact are triable, 
Ehe justice presiding at the term may in his diseretion 
‘employ a stenographer who shall be paid such compen- 
Sation as the justice shall by his certificate fix, not to 
EXceed ten dollars for each “day's attendance, and ten 
te at for cach mile for travel to and from his residence 
2othe place where the term is held, together with a 
Fa onal sum for his necessary expenses and. station- 
connate stm xo fixed shall be a charge npon the 
paid hy in which the term ghall be held, and shall by 
The eonye he county treasurer aon such certificate, from 
F the cient oF the fund fro ch jurors are. paid. 
which Qicial stenographer of the judicial distriot in 
assigned {it term shall be held, shall have been duly 
an Sra Attend such term, the justice shall cause 
shat the ef, the court to be entered at such term, 
‘er, Ww 1apgrtion of the sum so paid by the county treas- 
Was allowed for the per diem compensation 
ices of the stenographer employed at such 
be deducted from the salary of the official 
pom el tall as" en so sosigued to attend 
eon? 1d the glerk of such county shall transmit 
SGBvLOLLer y Merified eopy of such order, und the 
OMsHAlL deduct such amount from the salary 
fal stenographer and pay the same to the 

F of seigitenegrar 

county. 
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§ 202. STENUGRAPHEKS, ey 


court, assigned to hold or preside at the same, may « 
ignate the term at which the stenographer for the 
trict must attend, and may employ an additional sten 
yapher to attend’ each other term.” In that case, t 
must, by a certificate signed by them, fix a reasons 
sum for the payment of his services and actual nec 
sury expenses, to and from, and while attending 
tern, ‘The sum so fixed must be paid by the treasu 
of the county, upon the certificate, from the court fa: 
or the fund from-which jurors are paid; and the nv 
ber of days, during which that term was in sesel 
shall not be taken into account, in making an apport 
nent of salury, as prescribed in section 259 of this « 
Repeats eh. 13, Laws In, to take efvet January 2, 19. 

$262. Temporary stenographer.—If an official t 
igrapher shall not be in attendance at a term of * 
cireuit court, special term of the supreme court, or 0 
ver and terminer, where issues of fact are triat 
the justice presiding at the term may in his diseret 
employ a stenographer who shall be paid such comp 
sation as the justice shall by his certificate fix, not 
ed ten dollars for each day's attendance, and 
nts for each mile for travel to and from his reside: 
tothe place where the term is held, together wit 
reasonable sum for his necessary expenses and stati 
‘The sum so fixed shall be a charge upon 
county in which the term shall be held, and shall 
paid by the county treasurer upon such certificate, ft 
the court fand or the fund from which jurors are ps 
If the official etenographer of the judicial district 
which such term shall be held, shall have been d 
assigned to attend such term, the justice shall ca 
an order of the court to be entered at such te 
that the portion of the sum so paid by the county tre 
urer, which was allowed for the per diem compensat 
for the services of the stenographer emplayed at. st 
term, shall be deducted from the salary uf the offi 
stenographer who shall haye been so assigned to atte 
such term, and the clerk of such county shall trans 
to the comptroller a certified copy of such order, and, 
comptroller shall deduct such amount from the sal 
of such official stenographer and pay the same to 
treasurer of said county, 






























































§ 264-265. SUPERIOR CITY COURTS, 


§ 264, Domestic corporations, etc., when 
residents, otc.— For the purpose of determin 
jurisdiction of a superior city court, in a case» 
in the last section, a domestic corporation or joi 
association, whose principal place of business j 
lished, by or pursuant to a statute, or by its ar 
association, or is actually located, within t 
wherein the court is located, is deemed a rea 
that city; and personal service of » summon 
within that city, as prescribed in this act, or | 
service of a mandate, whereby special proce 
commenced, made within that city, as prescribe: 
act for personal service of « sumions, is suffic 
vico thereof upon a domestic corporation, whe 
is located, 14J. & 8. 877. 


New. 


§ 265. Where there are two or more defen 
Where an action or a special proceeding ia 
against two or more parties, and the jurisdict 

jperior city court depends upon the resider 
party, within the city wherein the court is loct 
personal servico upon him, within that city, of 
‘mons or the mandate for the commencement of 
cial proceeding ; or the levying of a warrant 0 
ment within that city ; and jurisdiction is thus 
as against one or more, but'not as against all + 
the jurisdiction, with respect to the others, is g 
by the following fules : 

1, Where the action or special proceeding is 
upon a contract, upon which two or more per 
jointly liable, and the court has or acquires jur 
Thereof, as aguinst one of them, it has jur 
thereof as against all the persons so jointly liab 
this subdivision dovs not extend to a case, Ww’ 
Uiability is several as well as joint. 

8. Where an action or a special proceeding 
against a public officer, together with one ort 
vate persons, is founded upon an olficial act 
slon ; oF where an action or a special proceeding 
against a corporation, together with one or 1 
ral persons, is founded upon an act or omissic 
corporation; and the court has or acquires Jur 
thereof, ag against the public officer or the corr 














$$ 268-270. SUPERIOR CITY COURTS. 


tice of the supreme court possesses, ins like a 
special procveding, brought in the supreme cour 
1, 1873, eb, 209,11. 


§ 268. Id.; in special proceedings out of o 
Each judge of a superior city court also 
same power and authority, in a special proc 
which can be lawfully instituted before him, 
court, which a justice of the supreme court pc 
in like special proceeding, instituted before 
like manner. 
apt G Pi cl Gary Se amt Of Us ote, indo Boe 
{Be Arigetia1 Ramm: 4707 People ». Porier,1 Duet, 703. 

§ 269. Actions, etc, may be removed into s 
court.— The supreme court may, by an order, 1 
any time after joinder of an issue of fact, : 
fore the trial thereof, remove to itself an acti 
special proceeding pending in a superior city co 
the purpose of changing the place of trial or 
thereof. Where an order for a removal is n 
prescribed in this eection, the place of trial or 
must be changed by the same order to another 
A certified copy of the order must be filed in tl 
of the clerk of the court, in which the action or 
proceeding was commenced. Thereupon it is r 
into the anpreme court ; and the subsequent proc 
therein must be the same, as if it had been or 
brought in the supreme court. 


Tight, Bare ekg 70.8: 2 
wited, Bae Stet 


‘yn: Fisk arb. Sun, Cornel Evan 

$270. Where and in what cases, order for r 
to be granted. — An order for the removal of 
or specia: proceeding, as prescribed in the last 
can be made only upon notice, and by a special 
the supreme court, where the motion might be1 
the action or special proceeding was pending in 
preme court,and brought in the county where t] 
rior city court is located ; aud in a case, where a 
changing Jn like manner the place of ‘tral or | 
would be granted, if the action or special pro 
was pending in the supreme court. 

Td 
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§§ 281-284. SUPERIOR CITY COURTS. 4 
for three successive weeks, before a term is held 
virtue thereof. 


a 
Pre 518, 96,22 an 
ERS a ate eae ne a 


281. General terms, by whom held, eto. 
raf torm of a superior city court must be held a 









least two judges. Two must concur to det 
cause ; otherwise it must be reheard ; (1) ©: 

the remaining judge or judges are disqualified tot 
upon an appeal. the judgment or order appealed 
must be affirmed, unless a rehearing is directed.(@) 


eV Bg feet RPE, oe 
: st 
term. 








'e 35 How. 808: Downing. Huger, 21 Wend, 
aha. 


a 18 Nef. Zod; People. v. Walker, 23 Barb. 

§ 282, Id.j special and trial terms.— A 5] % 
ora trial term of a superior city court must be held by* 
one judge. 

Ta., pert of 884, am’d, 

§ 283. New records, eto., in place of those mnt} 
lated or injured. — When the chiefjudge of a superigr- 
elty court certifies, that a book of minutes, 
indices, or dockets of judgments, in the office of the 
clerk of the court, has become so mutilated or injured, 
that it cannot be conveniently used or correctly exem- 
ined, the clerk of the court must cause a copy thereof 
to be made. The expense of making the copy, not ex 
ceeding ten cents for each folio, is a charge, in the clty 
of Now-York, upon that city, and: in the ety of Buftilo, 
or the city of klyn, upon the county where the 
court is located ; and it must be pald by the comptroller 
of the city of New-York, or the county treasurer, as the 
case requires, upon the certificate of the clerk, that 

was mado pursuant to his direction. The copy, 
certified by the clerk to be a correct copy of 
original, has, presumptively, the effect of the or} 
‘The original must be pt ,and may be 
to at any time, by the direction of a judge of the 
court. 











§ 284, Olerks and r-clexks,— Rach superior 
‘& ler sppointed, and be 
Fempyred ay nlosanr, y the judges of the court, oe 8 











§ 304 BUFFALO SUPERIOR COURT. 1 


8, At the tine wssessed for personal property bol to the 
in their own right, to die amount of twohundred and fifty dollar 
(or who shall have-a freehold estate in real property, ‘coun 
of Erie, belonging to them in their. own Fight oF in the right. 
thelr wives, tothe value of onc hundred and ifly dollars, 
qv Pesession oftheir natural faculties and uot Unnrm 
3. Free from: all lexal exceptions, of fair character, of apron 
integrity, of sound judgment, well informied and able to read at 
write the English lunguiaxe understandingly, and whose name da 
not apprar on the list of juronsdrawn for the circuit court for 
connty of Brie. Only stich. persons ax shall possess the bor 











qualifications, aad who have not Rerved twelve days the previot 
‘ear as trial Jarons iu this court, shall be qualified to serve as teh 


"The court. at any term thereof, may, from time to tine, mab 
recting Ue aswewors uid the clerk of the court to me 
fof the judges, aud to tutke out, eertify and file in @ 
Glerk's oMlee within a tine specified in "the order, a new list 
Jurors or a list of any number of additional jurors: and it ma 
Punish an onsission to obey such order, as a contempt. The lis 
fhaile out iu pursninee of the provisions of this section shall ex 
tala the Chrlstiay and suruanie at length of the persons name 
thervin, thelr respective places of residence and. their seven 
occupations in so far ax the same ean be ascertained, 


Be ch 96 225 asam'd by Le ST, iB eand oy Be 1 


$304. [Amended, 1887.] Drawing trial jurors.- 
ven’ fotrcen nays before tein appninted for holding 
fermof the conrt where beans of tact In ell or eriinal enue 
re tslable the ¢ ccmrtcin. the preaches of J 
tiereott nt rave Prt tin Us go returned Be tte aawrasoees 
Baines ofixty penis or anch other amie? as che cour. af ab 
mtnaaotalreeta toaree as trial humane, the ata tt 
Foreman presi fa te rang of ‘rial jure 
by a county elon eau thu hate theteor not neceeady. 
ofthe Hannes Sf the persone ser sravin tse be erttiaed By 
artending judge ‘aul the cleric aul divrred to the shea 
Hine coun who shall theresipanwotity eel the persot 
hhnmied I id ist nthe une prvscriiod iy ta for dele 
a terun wf the cheat court aid shall oe Che sat 
titi stich person to alteast etre sail judges one of 
Sdges of tne court. ae tu: chambers theseot, at time tentloot 
Inisid wotice tobe fixed by the. Jude prow at. the desing 
stich trial jurors. al whl sui ie ctlesh on tye ist delioere 
ir not Tose than sje ays befor the fine appolnted 
crore tormvut sal cou: for the: |uirprasa? anawerdt 
ef ke quateattons ova furor Nfs. ser note 
Bae ind a anaes "ec ten 
Specified i fhe notes for ane ean tsceupt sien inal 
Stine otter cause sat iafaetors: to the fader, or if hes rete 
orf anger any a peru qetin yt f 
tie, her sal ne ly ot coutenypt nt pauetiet eoe 
fneiy. A the tne msitionea fo sak aotices the fade shall © 
finine, ayonouthall sul persons ae appear efor hin vos 
iotauh aoc forthe purtoee of axcettiog whee tee 
peste qualifeations Yor jaro prescrived by law. nt tag” 
Ate discretion, direct the elerk to take the-deponition ot sk 
Geos acit all iurch depositions shall be filed by tae len Ws 
hee Ait applications to be nernsea froin service as 800 Nt 
sd all faint For exeanpi “ervivews such JufOr BAe 
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§§ 369-261, COUNTY COURTS. = 


of any county, except Kings, Livingston, Monroe, Cort 
Osworo, Westchester and Onondaga, may, in thelr disor. 
provide for the employment of a stenographer for the: 
Court and court of sessions thereof, and when sai 
Supervisors shall so provide, the stenographer ght 
polnted by the presiding judge of sald courts, and. 
Of supervisors must fix his compensation, and. 
payment thereof, in the same manner as of 
enses are paid. - 


TL, 1200, eh. 638, 21, 


369. [Amended, 1877.] Stenographer for 
ookut and sessions id Binge Sountye e county. 
of the county of Kings, from time to time, must 
‘and may at pleasure remove, a stenographer, to. 
tached to the county court and the court of 
the county of Kings; who is entitled to & aslary, 
and to be paid as prescribed by law. He musi 
each trialof an issue of fact in the county 
court of sessions. ‘The stenographer, appointed as 
scribed in this section, may, with the consent of 
county judge, appoint an assistant stenographer, to: 
him in the discharge of his duties, whose com 
shall be paid by the stenographer, and is not a count - 
charge. 4 
1 167, eb. 271, parts of #1, Band & 


360. [Adc 1877.) Interpreter for : 
et, tn. Rings’ cbanty:)— Tho county iste a 
to ti 
erp) 































rrogate of the county of Kings, from time 

must appoint, and may at pleasure remove, an in 

ter, to be attached to the county court, the court of seg: 
sions, and the eurrogate’s court of the county of Ki 
Before entering upon the discharge of his dutton, ke 
‘must file in the county clerk’s office the constitutional 
oath of office, and an additional oath, which may be in 
eorporated into the constitutional oath, to tke effect 
that he will fully and correctly interpret and translate 
each question propounded to witness, and each answer 
thereto. 








‘L. 1876, ch, 888, 

§ 361. [Amonded, 1888.] Stenographers for certain 
county courts. The judge holding or presiding at a 
term of the county court or court of sessions in either 
of the counties of Livingston, Niagara, Monroe, Onon- 
daga, Erie, or Oswego, or Cortland, where issues of 



































. 
fA 397-398, LIMITATIONS. 


Himaited in this title for commencing the action ; 
that the time so limited cannot be extended mor 
five years by any such disability, except infam 
In any case, more than one year after the dit 
ceases. 
1b Biola! e, PEM Oe, Bt aa 08 
§ 397, Defence or counterclaim. — A cause of 
upon which an ection cannot be maintained, 1 
acribed in this titie, cannot be effectually interpo 
‘8 defence or counterclaim. 
New. 


TITLE IIL 
General provisions. 


Bao, 956. When action deemed to be commenced, 
Bip. Attempt to commence action In a court of record. 
400: {dy ita coart not of recor. 
S01. Exceptlon, when detendant is without the State. 
2 Ides when’ & person entitled, ete., dles before tmst 


ire. 
403. 14.5 when a person lable, etc., dies within the Btato, 
404, In baits by fllens, time of disabity In cane of war | 


40s. Provision where Jadment has been revered. 
Mis Stay by tupoelonolesto ba ueductedy en 
- Cerlalt actions by'a principal for misconduct ofan 
‘usabliiy must extee whe right scoraes, _ 
$9. I soveral dlealites, no timation all removed 
‘8; Provision when the action cannot be malaiained 
“demand 


{4AL. Brovtalon in case of submission to arbitration 
ME Provision when action ts discontinued, ots 
Ais, Tow otgection taken, under thls chapter. 
414, Cates tg whch this chapter appiies 
‘US: Siode of computing perlods of limitation. 


§ 398. [Amended, 1877.] When action deer 
be commenced.— An action is commenced ag 
defendant, within the meaning of any provision 
act, which limits the time for commencing an 
when the summons is served on him ; or on & cov 
ant who isa joint contractor, or otherwise un 
interest with him, 
gis Abu 60: Right a Descd; PABD. Ne 8 att Kare ¢ 


Bie ch hives ec abkee cen o6y Bogert ec en 
Hy; Deany o, Sait, 181d 38. pes oe 





































mace of one year or 
person entitled to 
within the State under @ 
ice OF Of such Tesidence * 
e name ix not a part of the 

the action. But thi 
‘while adesiunation, made as pres 
dred and thirty, or in subdivision 
n four bundred and thirty-two, of this act, re 

















jennett s, Cook, 43 N.Y. 887; Benjar 





os idk Bin GoBE a a ea 
BN ar We Sten PED" sith, 1; Harded 
Hx het a hat, Sins Ga 6, rank, 





‘ 
Murray's, Fisher, 3 Lans. 
BaAlb. be J. 1 


$402, Id.; when a person entitled, otc, dies t 
limitation expires. —If a person, entitled to mai 

+ an action, dies before the expiration of the time lit 
for the commencement thereof, and the cause of # 
survives, an action may be commenced by his rept 
ative, after the expiration of that time, and withi 
year after his death, 

+d. 8192, am'a. Buckiin s, 
14,31! Beoril . Seovl  . 
Whiingon 8. First Nat’ Bank, 
Bs. 


#' Bascettv. Bassett, 06 Barb, 0S; at 














{Sanford o. Sato 
Han, ‘322; Dunhain:v, 





< 403. [ Amended, 1£91.] When a person liabl 
within the State.— "The term of eighteen montis 
the death, within this state, of a person azainst whom a 
Of action existe, or af aperson whe shall have died witht 
Says ufter an attempt shall have been made to comme 
action against bim purstant to the provision of section 
iuudred and ninety-nine of this tet, is not a part uf th 
mited for the commencenient of an action azainst his 
tor or administrator. If letters testamentury or letters 
ihinistration upon lis estate are not issued, within this 
At least six months hefore the exti The time te 
the ation, as extended by the foteuin proviwen uf Uh 
tion, the term of one sear after suri letters are shed | 
part of the th Thr the commicneement oF st 






































§ 404, In suits by alions, time of disability in 
cf war to be deducted. — Where a person ia diz 
to sue in the courts of the State, by reason of « 
party being an alien subject or citizen of a coum’ 
war with the United States, the time of the conti 











§§ 410-411. LIMITATIONS, ‘ Se 


when the right of action or of entry accrues, the Ligemm=— 
tion does not attach, until all are removed. — 
0, Proe., 1107, am't, 
§ 410. Provision when the action cannot be: 
.ed without a demand. — Where a right 
ademand is necessary to entitle a person to 
an action, the time, within which the action m 
commenced, must be computed from the time, wi 
right to make the demand is complete; except im” 
of the following cases 3 
1, Where the right grows out of the receipt ox: 
tention of money or property, by an agent, 
attorney, or other person acting in a fiduei 
the timé must be computed from the time, when 
yerson, having the right to make the demand, has 
Knowledge of the facts, upon which that right de 
2, Where there was a deposit of money, not t0,] 
repaid st a fixed time, but only upon a apecial 
‘or a delivery of personal property, not to be ret 
specifically or in kind, at a fixed ‘time or upon a 
contingency, the time ‘must be computed from the 


mand, ne 
m as ae 
ian a 

end, 30; allen v. Mille, 17 4d. ai2e ation e. Cy 


i Be 
ri ict party ast Hoaan' ean Monts 

Bownee ey Pheeiux Bank, Sie te Bruce sige 3s 

Pardy’s."Sistare, iran by Maberis ro Wedeus abe Mee 




























‘See Stafford e. Richardson, 15 Went 
ay Bain, Sai Lie Murray. «Sault 20: 














$411, Provision in case of submission to arbitre: 
tion. — Where the persons, who might be adverse par. 
ties in an action, have entered into a written agreement 
‘to submit to arbitration, or to refer the cause of 

ora controversy in which it might be available, or bave 
entered into a written submission thereof to arbitrators} 
and before an award, or other determination thereupon, * 
the agreement or subinission is revoked, so as to render 

it ineffectual, by the death of vither party thereto, or 
by the act of the person against whom the action mi 

have been brought; or the execution thereof, or thé 
remedy upon an award or other determination there. 
under, is stayed by injunction, or other order procured 
by him from a competent court or judge; the tims 
which has elapsed, between the entering into the 
written submission or agreement, and the revocation 
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ar nudy bo commenced by his represen 
piraiioa of thus time, and within one 
jor his denth, 
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403, [Amended, 1691.) When a person liable, 

the State.— 

She denth, within this etate. 
Hiustion exists, or ofa pe 
faye ufter au attempt sh 

against lm 

<Pand ninetyenin= 

for the coninience 

ror administrator. 1 

tainistestion upon ti 

3 lea pautits bee 

























§§ 417-418. COMMENCEMENT OF ACTION. 


‘commenced by the service of a summons(1) Br 
the time of the granting of a provisional reme 
court acquires jariadletion, and has control of 1 
sul jaent , 

thus chguired'is couditonsl, and Unble to be a 
im a caso where the jurisdiction of the court is 
dependent, by a special provision of law, upot 
act, to be done after the granting of the prov 
remedy.(2) 


oh tg, BIG, Part of } 7, and 
and 824, post. gaa 






O'Hara v. Brophy, 
ase I SS fhe Se ce Ba 


*8 417. [Amended, 1879.] Requisites of sumn 
‘The summons nmst contain the title of the actic 
cifying the court in which the action is, brought 
names of the parties to the action (2) and, if it is b 
in the supreme court, the name of the county in 
the plaintiff desires the trial ,3) and it must 
scribed by the plaintiff's attorney (4) who must 
his signature his office address, specifying a 
within the State where there is ‘a post-oifice. 
city, he must add the street, and street number, 
or other suitable designation of the particular loca 

eel eae Ase To age 
Extra ay ttt @ Low. 8h Cy Atlee, Stetnes, Bose 

How. fib; Taver imgh. Ave. HR, Co. 6 Abbe 

i 45 Barb. I; Bank. MeGee, 20 N.Y, ie 

Englesion v, Son, § Robt. 640. (3) 3 
tchtlore. CeocRéry 18 id, 398s Da 

5 ie. 285. Johuston v. Winter, Abe T 

Wietia, 8 How, 59; Muty Lie Los, Co, v. Ross, 10 

(3) Sao. ates "hac" evis is Mow. Sty Sorkes 8. Bt 

 Detelt 8. Leonard 19 1 182 

§ 418. [Amended, 1877.] Form of summons. 
summons, exclusive of the title of the action a 
subscription, must be substantially in the fol 
form, the blanks being properly filled: 

“To the above named defendant: You are 
summoned to answer the complaint in this acti 
‘to serve a copy of your answer on the plaintiff” 
ney within twenty days after the service of thi 
mons, exclusive of the day of service; and in: 
your failure to appear or answer, judgment 
taken against you by default, for the relief der 

da the complaint, Dated = 
* See an 
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$8 467-470, INFANT PARTIES. 
cable, in favor of the petitioner, as respondent im 





appeal. 
asSoiaal. Bask, § How 0; bolton v. dardoer, Seige ae 


¥ 467. Costs in favor of petitioner. — Where 
are awariled in favor of a person, who had been admij 
prosecute or defeud as a poor person, as presoribed in 
Glo, they must bo pald over to his attorney, when. 
from the udvero party, und dletrlbuted among the aise 
and counsel agsigned to the poor person, as the court dire! 


‘New. 
ARTICLE FOURTH. 
INFANT PLAINTIFFS AND DEFENDANTS, 
Sec, 40 Right of Inunt to Dring aetion, 
a 
rt 





trian for fant lalntif mist be appotated, 
jon therefor 

ion for appointinent of guardian for infant defanda 

i id. Glee, when to act. 


nt 
teat 
















cculy. i 
East two sections not to apply to generat guardian, 
Tilt of vefendant's guardian for cost: 

§ 468. Right of infant to bring action. — Where 
infant has a right of action, he is entitied to maintain anact 
thereou: and tie same shall not be deferred or delayed, on 
count of his infancy. 

Seve Lansing. Gk 

Priore tn cies re 

Buuuipss 17 Ab a 


$469. [Amended, 1891,] Guardian for infant pla 





“on How 230; Matter of Maranc. 15 ld. 343; B 
Matier of Watson, 2 Dem, 642; Baye 





















tiff must d.— Before a summons is issu 
in the name of an infant plaintiff, a competent and respor 
ble person inust be appointed, to appear ax his gnardian for 
piirpose wf the action, who shall Be responsible for the ox 
thereof, infant progecutes as a poor por 
ction 450 of this act, et 
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Staten of Mt 
pie Bie ae: Terma et 
TRehia'ns Rosle Joon Workee is fia toe 

$470. Application therefor.— ‘The guardian m 
0 appointed upon the application of the infant, if 
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$602 ANSWER; COUNTERCLAIM. aa 


on contract, existing at the commencement of the a 

won.(5) . 
tite for eat part of Wo, Proe..f 150. See Wilder 

plea (hatte oe Uae emg RS 

Sgiulnes Fans 











Moore Rand 601 
fe Lane, «RO. 
oy, 41 Ho i 
Gidaden'. 
ak a ae Orne 
i Fo! Barles. Blorey, Gy Arial 
00 theo elaborate novos vo 1108 im Voorbiew 3 Codes. 

§ 602, [Amended, 1877.] Rules respecting the 
lowance of counterclaims. — But the countercl 
specified in subdivision second of the last sectlo 
subject to the following rales: : 

1. If the action is founded npon a contract, which 
has been assigned by the party thereto, other than « 
negotiable promissory note or bill of exchange, a de 
tmand, existing against the party thereto, or an aasigubp 
of the contract, at the time of the assignment thereof, | 
and belonging 'to tho dofendant, in good faith, before | 
notice of the assignment, must be allowed as a counter. 
claim, to the amount of the plaintiffs demand, if tt 
might have been so allowed against the party, or the 
‘assignee, while the contract belonged to him.(i) 

2. If the action is upon a negotiable promissory note 
or bill of exchange, which has been assigned to the 
plaintiff after it became due, a demand, existing 
‘8 person who assigned or transferred it, after it beoame 
due, must be allowed asa counterclaim, to the amount 
of the plaintiff's demand, if it might have been 0 al- 
lowed against the assignor, while the note or bill be 
longed to him.(2) 

3. If the plaintiff is a trasteo for another, or if the 
action isin the name of a plaintiff, who has no actual 
interest in the contract upon which it is founded, ade 
mand against the plaintiff shall not be allowed as a 
counterclaim ; but so much of a demand existing against 
the person whom he represents, or for whose benefit 
the action is brought, as will satisfy the plaintiffs de- 

mand, must be allowed asa counterclaim, if it.might 

















§§ 507-609. ANSWF® ; COUNTERCLADS. . 


death, to the defendant, may be set forth by the 
fendant as = counterclaim, as if the action had bee 
Drought by the decedent in his lifetime ; (1) and, Me 
balauge is found to be due to the defendant, Jadgua 
must be rendered therefor against the plaintiff, 

representative capacity.(2) Execution can be issued upp 
such a judgment, only in a case where it could be iseut 
upon a judgment, in an action against the executor 
administrator. H 


. and 24, (1) Patterson 
ive: Soames Barb Soo Mherceia Sal 














Budo, 50, : 

§ 607. Amended, 1879.] Defendant may interpoi 
several’ Aefencos Or. counterclaims; rules relat 
thereto A defendant may set forth, in his anawer, 1 


many defences or counterclaims, or both, as he ba 
whether they are such as were, formerly denominata 
Jegal or equitable, Hach defence or counterclaim mu 
‘be separatoly stated, and numbered. Unless it is inte 

sed as an answer to the entire complaint, it ma 

istinetly refer to the cause of action which itis intende 
to answer 

seat corn ei 
See notes tof a, Voord 

§ 608. (Amended, 1877.] Partial defences. — A 
tial defence may be set forth, as prescribed in the 
section; but it must be exprossly stated to be a parti 
defence to the entire complaint, or to one or more seg 
rate causes of action, therein set forth, Upon a demt 
rer thereto, the question is, whether it is sufficient f 
that purpose.(1) Matter tending only to mitigate or 1 
duce damages, in an action to recover damages for tl 
breach of a promise to marry, or for a personal injur 
or an injury to property, is a partial defence, with 
the meaning of this section.(2) 

How, S00 post, 836. (1) Hager e, Tibbeta, 2 Abb. N. 8. 97; Benn 


Maieee?e ihe aS) ae Yoana v Sokeon ie ges 
Hartet 0. Gri, $3 Ba'b, 207 Moore 2: Devoy, it How: ie" t 
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oopizes Goae, 1165, gots © (uh alpen), Fink. Justh, At 
38. Wt: N.Y BH; Jetries ». Mekelion, 48 Ho 
ta; Wel 9; Kelly v. Talster, kk 210, 





§ 509. [Amended, 1877.] When defendant to d 
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$647. EXCEPTIONS 10 PLEADINGS. 


wrest pasha et 
’ STIPE 


{§ 647. [Repealed in 1807.) 
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§§ 626-627. INJUNCTION. 


islons of this title, may bring Am aetion ther 
vut furthor leave of the 








ARTICLE THIRD. 


VACATING OR MODIFYING AN INJUNCTION 
‘$2, Application ye vacate or modity, without metcn 





‘When pilr motion not to preadiceeubeoqtent« 
‘New abdertating may be required. 
‘Gn. Verided answer fo have the abet only of an afd 


§ 626. Application to vacate or modify, w 
tloe. — Where the injunction order was grant 
notice, the party enjoined may apply, upon 
uapon which it was granted, for an order ¥ 
modifying the injunction order. Such an ¢ 
may be made, without notice, to the judge wl 
the order, or who held the term of the cow 
was granted ; or to the general term of the 
cannot be made without notice, to any othe 
erm, unless the applicant produces proof, & 
‘that, by reason of the absence or other disabl 
judge who granted the order, the application 

fe to hint and thet the applicaat will be 
great injury, by the delay required for an ¢ 
Spon notice,” ‘The aiidavit must be fled with 
and a copy thereof, and of the order vacatin 
fying the injunction order, must be served 
plaintiffs attorney, before that order takes ef 


ew. 


§ 627. [Amended, 1879] Application to 
modify ‘upon notice. Where the injunc 
was granted without notice, or where it wa 
upon notice, with leave to apply to vacate 
is,the party enjoined may apply, upon not 
judge who granted it, or to the court, ata t 
‘Boontested motion in the action may be het 
‘order, vacating or modifying the injunet 
Such an application may be founded upon 
upon which the in} junction wae granted orn 
By affidavit, on the part of the defendant 
Where it is ‘founded aay on proof on the per 


8 635-636. ATTACHMENT OF PROPERTY. 
4 
TITLE IL j 
Attachment of property. j 


‘spon grant 
locating the warren the etlon, 
4B Wading muting the warts <4 
4. agulaions where there are two of more wars 
ig 3 ite of 
». ergoaaigaahertafment ht of prt and go 


‘after the warrant is Vacsted oF 
‘attachment discharged. 





ARTICLE FIRST. a 


OASES WHERE A WARRANT OF ATTACHMENT MAY 
GRANTED ; AND PROCEEDINGS UPON GRANTING: 
‘SAME, 





ay 635. [Amended, 1877.] In what actions awal 
of attachment may be granted.— A warrant of at 
‘ment against the property of one or more defendat 
‘an action, may be granted upon the application of 
plaintis specified in the next session,” where 
‘action is to recover a sum of money only, as dan 
for one or more of the following causes: 
1, Breach of contract, express or implied, other 
‘@ contract to marry.(1) 
3. Wrongful conversion of personal property. 
8. Any other injury to personal property, in ¢ 
quence of negligence, fraud or other raronghal act. 
Sa pa ts iotad setae et cicainans rok oe a 
ete ala lem ro mb er 
BR gh fan eee ey 
yas Std Hone gee WH Cos, W a na 
§ 636. [Amended, 1877.] What must be sho: 
procure ‘warrant. — To entitle the plaintiff ta 

















© Hror fn engrossing for “section, 
# See post, S219 VIRB. 











§§ 649-650. ATTACHMENT OF PROPERTY. 









$649, [Amended, 1889.] How property 
tached.—A levy under a warrant of attachment m 
made as follows: ® 
1. Upon’ real property, by 
county, Where it is situated, a not 
‘of the parties to the action, th 
3 tuted in the warrant, any 
lar property levied ipo 
scribed by the pluntiff's attorney, adding the oll 
und ninst be recorded and indexed by thw cleric, i 
book, in like manner, and with like effect, as a 
peanleney of an actin (1) 4 
Upon the personal property, capable of taunuel: 
including a bond, promixsory note, of other instru 1! 
payment of money, by taking the samefuto thes|i 
cnstody.(2) He must thereupon, without delay, 
the person finn whose posstssion the property kale 
amy, a copy of the warrunt, and of tho uifidayits apr 
it was granted. } 
3 "Ghon athor personal property, by leaving a cert 
fie array abel ice bowing the oer 
with the person holding the same: orc it it Consists oF 
Minn: ocicr than as specified inthe ince subsivishole 
bette 'agulnt whoa fe exit on, it consies Wi 
Ehare in the stock of an associntion or corporat ne 
or profits thereon, with the president, Ue @ther heat 
atesclation or oorporation, of the eocretury-eathi 
iin agent thereat a) 
‘4, [Added, 1889.] Upon property 
action brou prescribed in subdiy ipp, jv9, uf 
ndved and fifty-five of this act, by catering in the 
clerk's office, the judgment rendered iy suid action, hel 
after levying on said property in the manner prescrib 
subdivisions one, two and three of this section. ~, 
mea sar Her 
iad Pane Re” OG) Ofirionn Micehagon te: Hr Ue, 
SORE chance’ n Gamdecdges 41st Hise Cure 6. Waka 
al; Addin er Ho, UR0u. A: 2s Alta oe Browne RA 
Si iach: b 


ne 
§ 650. Certificate of defendant’s interest to be fitr- 
nished.— Upon the application of a sheriff, holding a ~ 
fartnitof attachment tie president er other head UF au Alew 
eintion of corporation, or the secretary, eashier, or ms 
agent thereof, of a debtor of the defendant, or a permon Woke 
iby property, including « boud, prowissory note, or other ine 
situnent for the payuient of money, belonging to the dufend- 
Ant, must furnish to the sheriff a certificate, under his band, 
ecifying the rights or number of shures of the defendant im 
tho stock of the assoctution or eorporation, with all dividesds 
declared, or incdmbrances thereon; of the amount, novere, 
and description of the property, held tor the beneky ot Oe 


/ 
































§ 720. PROVISIONAL REMEDIES. 


§ 720. [Amended, 1879.] Counterclaim, 
sina! Tabpedion" Where the defendant tnd 
counterclaim, and thereupon demands an afl 
judgment against the plaintiff; his right to, 
‘sional remedy is the same as in.an action bro 
Jum against the plaintiff, for the cause of actia 
in the counterclaim, and demanding the samt 
ment And for the purpose of applying to sud 
the provisions of this act, the defendant is deat 
plaintiff, the plaintiff is deemed the defendant, 
counterclaim 60 set forth in the answer is deo: 
complaint, 












$§ 722-723. MISTAKES, OMISSIONS; EEC, ‘agy 


1. For want of a summons, or other writ. 

2. For any fault or defect in process; or for 
celving a process, or awarding it to a wrong 

8, For an imperfect or ingufielent return of © 
or other officer ; or because an officer has not sul 
return, actually made by him - 
ae ‘a variance between the summons & 

it. 

5. Bor a mispleading, insufficient pleading; 

6; For want of a warrant of attorney by either 

7. For the appearance, by attorney, of an 
pariy, if the verdict, report, or decision, or 
ment, is in his favo 

8, For omitting to allege any matter, without; 
which the verdict, report, or decision ought not 
‘been rendered. 

9, Fora mistake in the name of a party pr other 
or in a sum of money ; or in the dekerintion of 
or in reciting or stating a day, month, or year; 
the correct name, sum, description, or date has 
once rightly stated, in’ any of the pleadings oF 
Proceedings. * 

10. For a mistake in the name of a juror or offiedl 

11, For an informality in entering judgment, or ma 
Ing up the judgment-roll. 

12. For an omission on the part of a referee to 
sworn ; or for any other default or negligence of t 
clerk, or any other officer of the court, or of a part 
his attorney or counsel, by which the adverse party 
not bean prejudiced. 1 Hun, 129, 

35 2 0M, 28, 17 @ Bm, 42, 45), amd. 

§ 722, Such defects to be supplied. — Mach of | 
‘omissions, imperfections, defects, and variances, spt 
fied in the last section, and any other of like nature, 1 
deing against the right and justice of the matter, s 
not altering the issue between the parties, or the tr: 
must, when necessary, be supplied, and the 
amended, by the court wherein the judgment is ¥ 
dered, or by an appellate court = 

14.48. 

723, [ Amended, 1977.] Amendments by the cou 

ig fmmaterial errors, etc.— The court m 
upon the trial, or at any other stage of the action, 
fore or after judgment,in furtherance of justice, and 
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§§ 773-776. MOTIONS AND ORDERS, 


report, or decision, by a justice of the supreme cdi 
‘a judge of a superior city court within the cit 
his court is located, or by the county judge of tl 
where the action is triable, or in which at 
the applicant resides.) Where such an order, 
provisional remedy, it can be vacated only’in thi 4 
Specially prescribed by law ; in any other case, 
be vacated or modified, without notice, by th 
‘who made it, or, upon notice, by him, or by the 

nd Id. 8 324, consolidated and 


(2) Otis. Spencers ide The 
 Patmenter 
io 
or ais, Wotiets 7 Words 
‘8; Blake's Lacy, 81d. ase 
§ 773, The same. — The limitation, contained 
Jast section, of the county judges who may make 
der, does not apply to a case where it i cribed 
this act, in general words, that a particalar order 
‘be made by a county judge, or by any county: jai 
New. See preceding sectivn. 


§ 774. [Amended 1877,] Review of oidde 

a judge of another court. — An order, made by a 
of e court, other than the court in which the 
pending, may be reviewed in the same manner, as, 
was made by a judge of the court, in which the 
is pending. 


SR Iag ole laws amd See 8377 anta; also, Tempocery Aste i; 


§ 776, [Amended, 1877.] When stay of 

not to exceed twenty days. — An order to. Loken. 4 
ings in an action, fora longer time than twenty 

shall not be made by a judge, out of court, except to may | 
Proceedings under an order or judgment appealed from, 
or where it is made upon pouce of the application, to x 
the adverse party, or in cases where special provisiog % 
is otherwise made by law. x P er 


2401, subd. 6, Mills v. Tharsby, 11 How. 114 
‘Woodin, 8 1d. 360; Ohubback ». Morrison, 6 (d. 367, 

‘Marvin ». Lewis, 12 Abb. 482; Adarnt 

<i 


a ese 


Gare, 





§ 776. Subsequent application for order efter dental 





§ 780, TIME, 






abide the ov 
iMrarded by anjorder, have, not ben wh 
ent is entered, they may be taxed us part of the 
ction oF set off against costs awarded to the adve 
the ease requires. But nothing herein contained ah 
strued ag tg relieve a party or person from. punish 
Contempt of cours for disobedience to an orderin at 
the rentedy of enforcement by such proceedings nc 


‘See Code of Proc., as am'd in 1876, ‘Thaule v, Frost, 14 








TITLE VI. 


Miscellaneous prisctice regulations, 


Awmas 1, Goneral regulations respecting time. 
2, Preferred end deferred earsoa- 
3: Service of papers. 
{ Discovery of books ana pa 
3° General regulations respecting bonds and und 
4. Other matters. 








ARTICLE FIRST. 


GENERAL PYGULATIONS RESPECTING * 


flan. 180. Notice of moon, tbe etght days, 
Ta: How time enlarged. before its expiration, 
78x Gopy of abitarit mast Le served: 
as. Reller after tine has expired. 
Tee. When time cannot be extended, 
Tab. Quutlteation of last section. 
fia Grief certain acuta: Row nabinned. 
iat. Time for m of notice; how compated. 
Jaa Time for Nolnw any ack: how computed. 


§ 780. Notice of motion, to be eight day 
special provision 1s not otherwise made by law, or 
chat rulde of practices f notice of n motion Tic 
proceeding in'an action, beore court ora fidges 
y vcosts if personaly. enve wed a lease 
bofare the time appointed for the hearing: 
sjodge thergef, ota. county" judge of ti 
Sctlon in tisble'or in which the atioruey for the ¢ 

doe, upon an alidavie showing ercunde therate 
Order EO show entse. wiry the application oho 
irunted: audy inthe orders directs shat sorviee 
than eight dave before it is revurmuble, be sulision 

Soe Laws 18, chap, 218. (0) Togery. McBone 14 
ao eae tig bape A, BPE teas 
Be estate Slr a 6 
‘Abb. 41; Beople n, Kenny, 2 Hun, 3i¢ ae, 

f Heth 


























8 786-788, TIME, 


Yon. — Where s party entitled to trom 
mont or orders oro Move to et ante a final 
for error in fact, dies elther before or after 
takes effect, and before the expiration of the 
within which the appeal may be taken, or the 
made, the court may allow the appeal to be 
the miotion to be made, by the heir, devises, or 
representative of the decedent, at any time 
months after his death. “ 
New. 


786. Orders in certain actions; how palates 
ere an action is brought for the collective 
the creditors of « person, of an setate, or for tha 
fit of a person or persons, other than the. plaint : 
will come in and contribute to the expense of ths we 
tion, notice of a direction of the court, contained im-a = 
Judginent or order, requiring the creditors, or other 
‘son or persons to exhibit their demands, or other 
come in, must be published, once in each week, 
least thee succossive weeks, and as much longer an 
court directs, in the newspaper, published at Albany, tm 
which legal notices are required to be published, 
& newspaper, published in the county whore the wat 
required to be done. 
2B. 8, 18,2105 (2 Bam, 140. 
§ 787. Time for publication of notice; how ootaple x 
ted. — The period of publication of a legal notice, im am ‘< 
Action or special proceeding, brought in,» court ela Ye 
of record or not of record, or before a judge of aueh i» 
court, must be computed, s0 as to exclude the first day *. 
of publication, and include the day, on which the act er » 
event, of which notice is given, is to happen, or which 





















cy 





completes the full period of publication. 
00, Proe., 1429, Stotnle », Bel 12 AbD. N. 8 171. 

788. (Amended, 1877.) Time for doing any aot 
pu pi errno The me, within which an ment - 
action or special proceeding, brought, as specified in the 
ast section, is required by law to fe done, mast be eott- 
puted, by excluding the first, and including the list @hy; 

where it is otherwise specially prescribed 
Taw (1) If the last day 1s Sunday, or a pablic 
It must be excluded.(2) Where the act is required to 











§ 791. PREF’D AND DEFER'D CAUSES. 


*§ 791. [Amended, 1877.] Ia. ; among civil act 

Gil “ccuhen are onetted bo, preference 
selves, in the trial or hearing thereof, in 
order, next after the causes specified in the last 
but one: 

1, [Amended, 1879.] An action or special 
ing, brought by or ails the people of the B 
by or against any State officer or board of State ¢ 
‘as such,and in which the people or such officer or 
appear by the attorney-general ; where the att 
general bas given notice, at the time of service 
tice of trial or argument, of a particular day 
term on which he will move it. If the act 
special proceeding is not moved by him for t 
argument on that day, or ag soon thereafter in th 
term as the court can hear it, the other party mé 
move the trial or argument ; otherwise it shall. 
moved out of its order at that term, except 1 
special order of the court.(1) 

4, (Amended, 1882.) An action orapecial proc 
in which the mayor, aldermen and commonalty 
city of New-York, or a board of officers exercisit 
ers conferred by a statute for the protection of 
health, or public or private property, or for the 
tion or punishment of violations of a statute reli 
either of those subjects, or the commissioners 0 
in the city of New-York are parties ; where a 
similar to the notice prescribed in the last subd 
hus been served by their attorney, at the time of 
of the notice of trial or argument, The provi 
‘the lust subdivision, relating to moving the trial « 
ment, apply to a cause within this subdivision.(: 

8. In the court of appeals or the supreme c 
‘appeal taken by either party, in an action or spec 
ceeding other than as specified in subdivision first 
section, where the people of the State, or a b 
State officers, are sole purtivs, or a Stato officer 
party, plaintiff or defendant.(3) 

4, In the coart of appeals, an action, a party tc 
has died, pending the action, where the pendence: 
action prevents a finul settlement of the egtate 
deceased party.(4) 

5, [Amended 1883 and 1884.] In any co 
action, or special proceeding, in which an exccut. 
administrator. or an infant, or » receiver appoinie 

Ciminisrrapeneral assignee’ for ie. wenehe ot oe 
st See Lows 1865, 00. HA 
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$$ 810-818. BONDS AND UNDERTAKINGS. - 


§815. Bonds, etc., not affected by change of pas 
—‘A bond or andertaking, given in an action or 
proceeding, as prescribed in this act, continues in 
afver the substitution of a new party in place & 
original party, or any other change of parties; aud 
thereafter the same force and effect, as if then gf 
‘anew, in conformity to the change of parties. 

Saw. S00 Potter e, Van Vrankan, 36 N. Y. 619, 

_§ 816. 1d; to be fled: — & bond or undortakiag 
x ‘w be given by this act, must be filed with | 

jerk of the court ; except where, in a special call 
different disposition thereof is directed by the court, 
prescribed in this act. 

o, Proc.,243, amd. Rice ©. Whitlock, 16 Ab. 418 








ARTICLE SIXTH. 


OTHER MATTERS, 


‘Consolidating eauses in same coart. 

Kia inidiferent courts: 

S19, td's by plumule 

420: Iniérpleaer by order tn certain cases, 

SB: Biel fcoapiait Yor pate to Sarva simmons. 
signe! sues abollahod, at order fo tal eubatitatad. 

 Hinons and pleadings to be tied wrinin ten dupe fem 

825. Papers to special proceedings; where to be fed. 

SS Piiteation ‘stete to newspaper: sts fo cosa. 

EET. Special references fu oortaln eases: 


§ 817. Consolidating causes in same court. — W. 
‘two or more actions, in favor of the same pial 
against the same defendant, for causes of action w 
may be joined, are pending in the same court, the ¢ 
‘may, in its diseretion, by order, consolidate any 0: 
of them, into one action. 


fo. 817. 
a 











ia pending in the supremo court, and anoth 
pending in another court, the supreme court ma; 

































#8 839-842, PRESUMPTIONS; OATHS, ETC. 





Smith, 276: Varona y. Socarras, 8 Abb, 902: Forward 3, 
» sir Rig, Hoya v, Colt, 20 How. 583 Armstrong 8. Glare, 2 


$839, Admission by member of 
adintssion of member of an aggregate corporat 
hot aparty, shall not be recelved a8 evidence = 











Porat fon, Uhless was made concerning and = 
A transaction, in which he was the authorized agent of 
poration 





M.S mst, Ean River Bw, Host, #1 Bar 4. 


$840. [Amended, 1877.] Seal, presumptive 
dence of consideration.—A seal upon cs execut 
strament, hereafter executed Is only presy 
nauieleseconnideration, wileh mey be febudteds as If 

Serument was uot sealed 
Suintitnte tor2 RAR, Ae, 77, Calling e. Long, 22 arb, 9: 
itn, sige Wich apy ate Stee sa 

‘Bagel 


i alhelie r, Wall 
‘ag: Johneon o. Mth 


sEcktotts Hat 
Metlanite Stevvivn Ws hls Savy Case ne Boughton I Ki Mt 


Witums, # Hn, 6, 
$841. |Amended, 1891.] Presumption of death 
certain cases.— A person upon whose life an estate 


eal property deprnuts, who remain without the United States or 
init in the sinte ur lseaehere for seven years together, lap 

































Dreviewt ined action ‘ar special proceeding concerning the. 

Wie bisvieath comes in question, untess it is aMrmadively proved 
Hed alive witha hat ahi. Ad mer a ‘action of partion 
"ay tion uf oe pints of the ele of real propery or 
Tits court, oF pail to the treashrer of any couDty for any Wain 

niuaermtined uncinimetfor twenty yeaa ara T 








Darmeut any pwn ented ave ress 
EELS fet sen tnepretpon of he death of uc 
rw atthe fume of thc nale of such Tal property and before ach 
Ment, and after the lapea ut tweiny-Ave Sout ater such ees men Sa 
Beprguine Giatthere were no guch unknown hele vi tthe i 
lege pisinent, aid I an action or proceeding taken for it 
fener latte il ihe ver eh prtceeeatouey taka 
feito are peesna ai they shall he presumed to nave Been den te 
time of tich sale and before such payment into court, or to the tressarar | 
of any county: 
TR. 8.749, 86, am'd, McCarter r Camel, 1 Bard. Chy 488; Gerry #, 
poste 'iow isis Ciarke'™ Connatiga 3 Barb, S0b¢ Ghar Owen 6 


NOY toe 
ARTICLE SECOND. 


ADMINISTRATION OF AN OATIC OR AFFIRMATION. 
See, 42. Before whom oath ar afdavits may be taken, 
in; in special eases. 

St. Tuc! without the State, 
‘td: Gerieral mode of swear 
‘Be. When kissing the xospel Mepenaed with. 
£47. When aftrmation to be made 
SIA. Other mates of swearing. 
‘Me: Swearing persons not Ch 

spurt may examine wiltess. 
BI. Swearing falsely in any form, persary. 


§ 842. Before whom oaths and affidavits may Ww 


hervto, the Inpae of Uwe 
Int ratees the presumption of the 








N 
x 
2 
































taken. —Ap oath or affidavit, required or authorized by 


a 


























§§ 865-867. SUBPCENA DUCES TECUM. 


arresting him, and exonerates the officer from 
for not making the arrest. 


2B, B, 402,285, 


§ 866. Application of foregoing provisions ts 
ments. —The foregoing provisions of this title, 
to a person required, by an order of @ court, to 
apply, where such ‘an attendance fa required by! 
torms of a judgment. é 

New. 

866. Records not to be removed by virtue of 
poona.—The record of @ conveyance of real pi 
or any other record, or document, whereof a 
duly certified may by law be read in evidence, shall’ 
De removed, by virtue of a subpoena duces tecum, 

it is Kept; except temporarily, by 
clerk having it in custody, to a term or sitting’ of 
court of which he is clerk ; or by the officer, baring 
in custody, to term or sitting of a court, or a trial 
fore a referee, held in the city or town where his = 





















is sitnated, Whore it is required at any other place, 

may be removed, by order of the supreme court, a 
perior city court, or a county court, made in court, all 
entered in the minutes; specifying ‘that the productial 
of the original, instead of a transcript, is necessary,“ 
‘L. 3886, ch. 139, and 4 Bm. 649, am'd. 4 
§ 867.[Amended, 1879.] Production, etc. of bookd 
aosount.— A person shall not be compelled to prodnol 
upon a trial or hearing, a book of account, otherwig 
than by an order requiring him to produce it, or a gut 
pase duces tecum. Such a subpoena must be serve 
at least five days before the day when he is require 
toattend, At any time after service of such a dab 
Penaor order, the witness may obtain, upon such | 
notice as the judge, referee, or other officer prescribes 
an order relieving ‘him wholly or partly from the ob 
ligations imposed, upon him by the subpoena or th 
order for production, upon auch terms as justice re 
quires touching the inspection of the book or an 
portion thereof, or taking a copy thereof or extract 
‘therefrom, or otherwise. An order may be made, a 
reecribed in this section, by & judge of the court, 0 
2 special proceeding pending Out of court before ai 
oficer, by the officer, or, in either case, by a refere 





a 











$873. [Amended 1879 and 1884.] Order for 
ination.—The judge to whom such an affidavit 
sented. must grant an order for the examination, iC ait 
Js pening: IP tie action ty pending, he must grant it if 
Fensonahle ground to believe that an action Wil be bt 
Stated in theafidavit, and that the applieation is made i 
Fath ws preerve the expected testinany: eliern ie Hi 
dismiss the application, - Where the person to be exam 
party to a pending act expected to boa 
Betion, to Uo bruit, une order, imay. inthe dis 

fe und imit- the particular mal 

r {Bhs onden rast 
arty’ or penwm to be examined to appear before ted 
brhetam Areferoe names in the orier, lr the purpaseoe 
theexamination, at'a time. and place therein specified 
onder muse also direct the dime of service of a copy th 
Which must’ be made within the State, uot more than Us 
hor less than five days, before the time Axed. (or Uhe 3 
tion, ules special circumstances, maleinge a differant 
service necessary, are shown in the affidavit, and tat 
ecited in the untar.* 


ee a Tout fannie 
Sickan e pt 
874, [Amended, 1877 and 1882, a 
ditobeying order. — Wines feo, at tho rate pres 
by law in an notion tn the supreme court, nist 
UWhdered when. the order is served upon the party OF 
rarson required to attend. if the purty or person sp 
is attendance tay be. sampeik 
he may be punished in like manner, and the 
thereon aro tho sate, asif he fajied to-obey a'subpoans, 
from the court in which the action fs pending: ory if nd 
{S pending, from the court of which the Judie is'a tiem 
TH. 410, Ganwhe 4, Taroche. 1 How, 451: Van Rensselaer se 
ai BBR: Wen Bel Bizanres in Abs, , 
$876. [Amended, 1879.] Service of order, eto. —A 
copy of the order, and of the affidavit upon which It was 
Granted, must be served spon the attorney for eaok party ee 
Freluctton, tn ile manner ne «paper in the actions on it 
party hes ‘aot-appoared tn the action, they macs es cored 
Epon nim ex afrocted the order. it no ation ie pending, 
jes Must. ye. person ‘pon. euch of the pareous, 
namied therein as expected averse parties. Ls 
“new. Phimmer r. Belden. #1 


























$901. DEP’NS TAKEN OUT OF STATE: 


1, He must publicly administer, tq each wity 
amined, an oath or affirmation to testify the 
whole truth, and nothing but the truth, as te» 
ters respecting which the witness is to be exami 

2. He must reduce the examination of eagh's 
to writing, or cause it to be reduced to 
disinterested person. After it has been 
toor by the witness, it must be subscribed lyr4 
ness.(2) ra 

8. If an exhibit is produced and proved, the { 
or, if the witness, or other person ha it in] 
tody, doea aot surrender it, a copy thereof, mass 
nexed to the deposition to which it relates, sal 
by the witness proving it, and numbered or ott 
identified, in writing thereupon, by the comm 
or person taking the deposition, who must subs 
name thereto.(3) 

4, The commissioner, or person taking the agp 
‘must subscribe his name to each half sheet 

ition; he must annex all the depositions and 
ts to the commission, or to a certified copy of th 
tor taking the deposition, with the cate 6 
in the next section ; and he must close them af 
his seal, and address the packet tothe clerk of th 
at his official residence.(4) 

5. If there is a direction, on the commission, 9 
order, to return the same through the postofi 
‘must immediately deposit the packet, so addre 
the post-office, and pay the postage thereon.(0) 

6. If there is « direction on the commission, o1 
order, to return the same by an agent of the p 
‘whose instance it was issued or granted, the pa 
addreused must be delivered to the agent(6) 

7, Where & commission is directed to two o 
Persons, one or more of them may execute it, 
scribed in this and the next section (7) 

‘Acopy of thia and of the next section must 
noxed to each commission, or order to take depo 
authorised by this article (8) 

eh. 
She Biiheth om ry 
32 Jo. Mldridge, { Hill, 219; Whitney e. Wyncoop.4 
afl». Oochras, 3 Job 4114 Bolte». Yan . 
‘Seronaxtfe: Jame, 
“ile. Watartown bask ad 

















$§906-909. DEP'NS TAKEN OUT OF STA? 





deliver the packet personally, as ibed in 
section, it must be receive clerk oF jai 
the hands of any other upon the latte 





‘an affidavit, that he received it from theagent ; 
agent is dead, or otherwise unable to deliver’ 
‘han not been opened oF altered since he receive 
‘that he believes that it has not been opened 
ince it came from the hands of the commis 
the person who took the deposition. 

2B 8 96,18, 


§ 906. Filing deposition, oto, sd return 
clerk or judge, who receives and opens the | 
prescribed in the last two sections, must indo 
‘upon, and sign, a note of the time of the re 
‘opening thereof, and immediately file it in t 
the clerk ; together with the affidavit of the pe 
delivered it to him. 
14.,119,0m'd. 


§ 907. The same.—If the packet is tr 
through the post-office, the clerk, to whom 
dressed, must recaive it from the post-offic 
Andoree thereupon, and sgn, like note of th 
the receipt and opening thereof, and immedia 
in his office. 
‘ 20, Whitney ». W: 
145 1BGEE, BME Whitney ©. Wrnco0p, «Abb 
§ 908. Commission, etc., by consent. — 1 
sion may issue, or an order to take depositior 
sade, by consent, in a case where either mayb 
doy the court or @ judge, as prescribed in th 
On filing a stipulation to that effect, signed 
tornoys for the parties, the clork must enter 
accordingly ; and thereupon the attorney for- 
ing the order, may insert in the comu 
ree upon or annex to it, or the order, the 
directions for the execution and return there. 
ing to the stipulation, 


1, remodeled. f 
vasa meee, Wiliams o. Maridge,1 Hi, 90; 


§ 909. Where return to be kept; partics 
spect it, to, — A commission, or copy of as 







































§§ 960-953. DOCUMENTARY EVIDENCE. 


and that the signatare thereto is in his own 
ing. 
1, 106, eh. 5,82. 

§ 960. Other proof.— The jydgment and 
costings, sad the justice’s authority to render 
ment, may also be proved, by the production 
docket, or of a copy of the judgment or other 
Ange; tnd the oral testimony of the fasion, so 

to 





and correctness thereof, an ‘authority to’ a 
the judgment. ts 
14.03. om 


§ 961. Proof may be rebutted.— The last 

tions do not prevent the introduction of 

controvert auy of the proof, in relation to the 

of o judgment therein specified, 
Ta..t4. 


en {.282, Copies of records of courts of foreign 
les; how authenticated. — A copy of a record, or 

judicial proceeding, of a court of a foreign co 

evidence, when authenticated as follows : 

1. By the attestation of the clerk of the 
the seal of the court affixed, or of the officer in 
custody tho record is legally Kept, under the seal 
office. 

2. By a certificate of the chief-judgo or presiding 
Istrate of the court, to tho effect, that the. person’ a 
testing the record, is the clerk of the court; or 
is the officer, in whose custody the record is 
by law to be kept; and that his signature to the a 
tation is genuine. 

8. By the certificate, under the great or, Principal sak ‘ 

ay 





of the government, under whose authority the co 
held, of the secretary of State, or other officer 
‘the custody of that seal, to the effect, that the : 
duly constitated, specifying generally the nature of Rat 
jurisdiction ; and that the signature of the chi 
or presiding magistrate, to the certificate 
the last subdivision, is genuine, 

roma. 8.08.1 9 (2 Hem, 412),am'd, Shortt». Smith, Tih” 
SESE Pek ee sa 


§ 963. Other proof.— A copy of a record, or other fu 














§§ 966-968. MODE OF TRIAL. 


i git 
it is disposed of as prescribed in chapter sixth of tif” 
act. “boa 
milgenns Paimen 82 WY tt 

Dodd oy Gary, & How. 















966. [Amendod, 1877.] Order of trial, 
sate of rand of fact aise in the sama 
Where an issue of law and an iasne of fact 
ion, the issue of law must be first dispo 
2s otherwise prescribed in the next section, 


abatitate for Co, Proc., #251: . 
Blimer 5 Sineding? ta" Abs: lbs ergo: Benne Pe Ay 
Wiser, sande 68, 


967. [Amended, 1877.] But court may dixept 
ender sick of dlapeuition Bf the faruoa = A 
trial, between the plaintiff and one of more dei 
of some or all of the issues of fact, or one trial of 
or all of the issnes of Iaw, or a change {the of 
disposition of the issues, may be directed by thi 
in {ts discretion, Such a direction may be give, 
order, made upon notice; or, except where an app 
tion for such an order has been denied, it may be givaiit: 
by the judge holding the term, where those issuée si 
regularly upon the calendar for trial, elther with'd 
without the entry of an order. oe 
WES IRS 9 PL a rtm 
968. [Amended, 1877.] What ixspes of faot gyei 
wile bya arya cadot the folldwing acting aa 
issue of fact must be tried by a jury, unlegs » Sus 
4a waived (1) or a reference is directod : = 
1. An action in which the complaint demands jndg 
ment for a sum of money only. : 
2, An agtion of ejectment; for dower; for waste; far 

‘a nuinancé ; or to recover a chattel. “4 


Substitute for Co, Proc} 253. Lewis. Vi 
evant ge Haris s Hut ts 9 Ath 14 Be 


13, 
Bdbo NS ay 
at 








errs 









































§§ 1003-1004. EXCEPTIONS; NEW TRIALS: 


trial must, in the firat instance, be heard and de 
sheciel term. (But where itis founded upon an aliegy 
error, in a finding of fact, or ruling upon the law, mi 
fudge upon the trial, it cannot be made unless nities tf 
ven before the expiration of the time within sf 
I can be taken fromm the judgment, and If cannot 
ft a special form held by another judge: unteng the 
presided at the trial, is dead, or his term of office has: 
is disqualified for any teasou, or he specially dira 
motion to be heard before another judge. And 
be reviewed, by a motion for am 
uch an allegation, except in a case 


















18 How. 315; Cook v. 7 


at eal 





‘wi 
Siiicieh ee 
ts eh 
eect 
fats 


§ 1003, Application of thisarticle to trials of 

questions by jury; special provisions appl 

thereto.” The provisions of this article, relating 

proceadinga to review a tril by a jury, are applsg 
ry 


the trial, by a jury, of one or more specific quest! 
fact, arising upon the issues, in an action triable | 
cqart. But, except in a case specified in section 970: 
‘act, a new trial may be granted, as to some of theque 
fo tried, and refused as to the others; and an ey 
the admission or exclusion of evidence, or in any 
raling or direction of the judge, upon the trial, m 
the discretion of the court which reviews it, be 
rded ; if that court is of opinion, that substanti 
tice does not require that a new trial should be 
‘Where the judge, who presided at the trial, heitl 
tertains a motion for a new trial, nor directs exce’ 
taken at the trial, to be heard at the goneral 
motion for a new trial can be made only at the 
‘where the motion for final judgment is made, or 
maiping issues of fact are tried, as the case requi 











eerie DB ben Ua ol 7 
He Maes rus ce ys ees ey ed 
BEES 


§ 1004, Motion for new hearing, after tial 
cifio questions by a refe ap action W 





















































§§ 1046-1047, DRAWING JURORS. 


the county, notice to attend the drawing om. 
journed day. 5 
‘2B. B. 418,227. a ‘s 

1046, Cortain officers required to be 
askwing:< lf the shorif or unde 
county judge, or if the sheriff, under-sheriff, or 
judge, together with two justices of the pesos’ 
county, appear at the adjourned day, but not 
the clerk must proceed, in the presence of the 
appearing, to draw the jurors, rm 
Td., 498, remodelled. 


§ 1047. Mode of drawing jurors; minute of 
Ust to be delivered to sheriff. —The drawing 
conducted as follows: 

1. ‘The clerk must shake the box containing thi! 
lots, 60 as thoroughly to mix them, ‘ 
2. He must then, without seeing the name cont 

in any ballot, publicly draw out of the bor one 

‘and continue to draw, in like manner, one ballot 

time, until the requisite number has been drawn," ” 
‘A minute of the drawing must be kept, by 

the attending officers, in which must be ent 

mame contained in each ballot drawn, before 

ballot is drawn. ee 

4. If, after drawing the requisite number, the 
of.a person has been drawn, who is dead, or insane 
who hae permanently removed from the county, ta: 
knowledge of an attending officer, an entry of 
must be made in the minute of the drawing, and. 
ballot, containing that person’s name, must be 
Whereupon, another ballot must be drawn, in ita 
and the name contained therein must be entered, 
Tike manner, in the minute of the drawing, 

5. The same proceedings must be had, as often’ 
necessary, until the requisite number of jurors haa 
ov te mtn hi \gned 

6. ¢ minute of the drawing must then be alj 
the clerk, and the other attending officers, and filed, 
the clerk's office, 

7. Alst of the names of the persons so drawa, 
ing the place of residence, and other proper 
of each of them, and specifying for what court and, 
they were drawn, must be made and certified by 





























§§ 1052-1056. DRAWING JURORS. 


§ 1052. A third jary box to be kept. — The; 
clerk must keep, in addition to the two boxes 
in the last two sections, a third box, in which 
deposit duplicate ballots, containing the 
the proper additions, of ‘all persons, selected. 
turned as trial jurors, who reside in’ the olty 
whore a trial term of a court of record is ap] 
be held, pursuant to law. 

1, 1a6h, ch. 210,414 Zam. 649), am'd. 


1053. When old ballots therein to be 
and new ballots ited. — The ballots, k 
third box, must be destroyed by the clerk, 
lots must be deposited therein by him, at the 
and under like circumstances, as prescribed in 
cle, with respect to the destruction of the old 
and the depositing of new ballots, in the first hoxt 
Now. r 
§ 1064. Jurors, when to be drawn from 
—Ita sufficient number of trial jurors, daly dra 
notified, do not attend or cannot be obtained, to’ 
jury, the court may, in ite discretion, direct the 
to draw from the third bare In tie presence of tha) 











the names of as many persons, as the court deems; 
clent for that purpose. id 
L, 1861, 32. > 


§ 1085. How such jurors to be notified —The’ 
must forthwith notify each person so drawn, and 
a return, as prescribed in title fifth of this 
where talesmen are required to attend; and the 
fons of that title apply to each person so noti 

14.,83. See post, 1171. 


1066. Justice of supreme court, or count 
miy order drawing Sf eddiionsl farce 
tice of the supremo court, appointed to hold 

the cirouit court, or to preside at a term of the 

oyer and terminer, may, by an order under his 

rect that such a number of jurors, as he deems 
sary, not exceeding twenty-four, be drawn for that 
in addition to the thirty-six jurors, to be-drawn as’ 
scribed in the foregoing sections of this artide 
county fudge may, in like manner, direst the dra’ 
ofa like additional number of jurors, for « term of) 


ne 
id 





il nate 


r. If th 


vey 
































@§ 1093-1095. JURORS IN NEW YORK. 


31093. [Amended, 1889. 
sioner’s 6; how paid. ad 
and accommodations for the commissioner of. 
shall be provided by the city of New-York. The 
missioners of the sinking fund of said city, in 
ad 





such provision is made in any building 0 
under the control of the city, shall authorize 

of suitable rooms and accommodations in said 
such purpose, for a period not exceeding five 
upon such terms and conditions es said commissl 
or a majority of them, may determine to be ream 
and just. 

Tn effect Oct. 1, 1889. 


§ 1094. Lists of jurors to be prepared, eto. ; oo 
sioner to decide as to exemptions. —‘The commis 
aust commence the preparation of lists of trial j 
in the month of May, in each year. For that pa 
the names of the persons, liable to serve as tri 
must be entered in suitable books, alphabetically 
the occupation, place of business, and residenoe of 
as far as those patticulars can be convenient! 
tained. After the first day of June, he must pul 
notice, for at least ton days, in not less than six « 
newspapers published in the city: that claima 6 
emption will be heard by him. He may insert 
append to the notice, copies of such portions « 
statutes, relating to jurors,as he deems expedient 
most hear and determive all olaime for oxemptlo: 
must Keep a record of the persons exempted, and 

riod of time for which the exemption of each 

lowed. 

14, parta of HT and 9. 


$1095. Persons may be required to testify 
juror’s ability to serve, Penalty for disobedian 
‘The commissioner may cause to be personally 8 
on any person, within the city, a notice, requiring 
to attend, at the commissioner's office, at sp 
time, not less than twenty-four hours after serv 























$$ 1114-1117, JURORS IN NEW-YORK. 4 


to the corporation the affidavit of the person 
with the duty of making such service, setting f 
yeasons for such failure and the efforts made to 
such service. As many delinquents may be inel 
‘one proceeding as the counsel to the corporation 
determine, but the copy of the order required 
served upon each delinquent need not specify the: 
of other delinquents included in the same proces 
Uf the delinquent attends in obedience to said ordal 
show cause, the judge before whom the same is 
may, for good cause shown, remit such fino in wl 
in purt. If such fine is not remitted, or is remitted ¢ 
in part, the judge shail order the said fine, or 90 4 
thercof as sliall not have been remitted as the case § 
be, w be enforced. If the delinquent shall fail ta 
pear, a like order shall be made for the enforcemen| 
the fine upon due proof by affidavit of the service uy 
such delinquent of such order to show cause. 
eases in which a fiue shall be ordered to be enfo 
whole or in part, costs not exceeding ten dollars in@ 
caso, shall be awarded against the delinquent, wh 
shall be added to and form a part of the fine to be 
forced, ‘The order for the enforcement of a fine, 
‘whole or in part, shall be conclusive with respect then 
An appeal may’be taken from any such order not m 
on default to the general term to which aa appeal 1 
lies from any order or judgment made or rendered 
the court in which such fine is imposed. Such apy 
shall Le taken in the same tine and in Tike manne 
is now provided by law in relation to appeals & 
orders made in such court and shall be fiual, 

Tn ctfect Oct. 1, 1858. , 

£1114, Board for enforcement of jury fines. { 
pealed ch. 348 of 1889; in effect ct. 1. 1989.] 


§ 1116. General powers of board. [Repealed 
843 of 1889; in effect Oct. 1, 1889.] 

§ 1116. Commissioner to issne warrants to she 
[Repealed ch, 848 of 1889; in effect Oct. 1, 1889.] 


§ 1117. [Amended, 1889.] Uncollected fines, 
forcement of— All orders for the enforcement of 









§1119. JURORS IN NEW-YORK. 1 


and the commissioner must thereupon Pay over 
chamberlain of the city, the balance, if any, 
hands. ‘The account must immediately be t 

by the commissioner to the clerk of the board of 
mien, and must be published in the newspaper 
nated as prescribed by law, for the publicat 
official proceedings of city officers. 


Am’d ch. 948 of 1989; in eteet, Oct, 1, 1880, ia 


§ 1119, [Amended, 1889.] Corporation counssl’™ 
Prosecute, etc.— The counsel to the corporation sf 
conduct all the proceedings for the enforcement 
collection of such fines, in the name and on 

the commissioner of jurors, He shall also, when 
quired by the commissioner of jurors, prosecute, in. 
proper court, an action for the collection of each 
incurred as prescribed in this article; unless be is 
fied, upon an examination of the case, that there 
defense to the action. ‘The action for the coll 

a penalty must be maintained in the name of the: 
aldermen and commonalty of the city of New-York, 
plaintiffs, The commissioner, with the assent of 
‘counsel to the corporation, may compromise, settle of 
discontinue an action so brought. The proceeds of 
action prosecuted to judgment and execution or cam 
promise as prescribed in this action must be paid to ted 
commissioner. It shall be the duty of the counsel to thi, 
corporation to make a separate report once every thr 
months to the mayor of said city, which report shal] 
state the number and names of the persons fined accorly 
ing to the papers transmitted to him by the commis: 
sioner of jurors, since his last report, the amount 
such fines, the number and names of the persons pro: 
seeded against by him since his last report, the numbet 
and names of the persons against whom orders for tht 































§§ 1126-1127. JUROBS IN KINGS CO! 
fe, 0. ceamenassmes: seen 


. site neglect 
Hee. ving “alse information, OF Suppo 


161. Penalty for phyalctan steing falsooartfoata, 
a: Sailnet cae meeretee 


ph 1226, Qualifications of trial forore. — Ti 
juslified to serve, aa a trial juror, ins 
e county of Kings, 8 person must be: 

a Amale itizen of the United States, and a 
of that county. 

2. Not less than twenty-one, nor more 
years of age. 

8 ‘The owner, in his own right, of real 
the value of one hundred and fifty dollars or 
sonal property, of the value of two hundred 
dollars ; or the husband of a woman, who ig 
Jn her own right, of real or persona property 
value. 4 

4. In the possession of his natural faculties; 
infirm or decrepit. 

5. Free from all legal exceptions; int 
sound mind and good character; and able to} 
write the English language understandingly. 

302, partof #7; and aubds, 1,2 and 11 of #1efj 
acts Seb ingrsat rd, antes 

§ 1127. Persons exempt from service.—. 
the following persons, although qualified, is 
an exemption from service, as a trial juror, 
claiming an exemption, as prescribed in this 

‘A clergyman, or @ minister of any 
ating as such, and not following any other 
2; [Amended, 1881.] A practicing phyalctan, 
or dentistaurgeon, having patients requiring 
rofessional attendance, aud not following any: 
and licensed pharmacentist or pharmacist 
wally engaged in nis profession as a meansof 
[Amended, 1879.] An attorney. or coun 
hw, epuarly engaged in the practice of the) 
sneans of livelihood. 




















§§ 1136-1139, JURORS LY KINGS COUNTY” 


















betically, according to their surnames, each 
name of the town or ward, where he resides. 

1. late, ch, 322 former part of 27, remodelled. 

§ 1136. When commissioner to publish 
receive evidence of exemption.—As soon after: 
day of June, in each year, as the comm! 
made the list, he must publish s notice, for at 
days, in at lenst six dailypewspapers, published 
county, to the effect, thal@ie Tier of Til jurors 
year is ready, at his office, for examination and 
tion, He must then receive evidence of diag 
tions or exemptions, and must mark ‘not qi 5 
“exempt”, in the list, opposite the name of iJ 
sou, found to be disqualified to serve, or exemy 
serving as a trial juror, as the case requires, 
‘also record therein, the ground of each disqi 
or exemption. 

14,18, am, 


qf, 2137, Comminsioner to prepare list, and file 
ipt.—On the first Monday of August in each 
earlier, if the corrections can be earlier made, 
missioner must prepare the list of trial jurors 
year, by copying, from his book, the names of all 
sons, who appear therein to be liable to serve as 
jurors, with the proper additions of each. The 
missioner must file a transcript of the list, verified 
his affidavit, in the office of the county clerk. 
1,212 


§ 1138, Supplemental lists may be afterwards 
—Bupplemental lists, containing the names and 
additions of persons, subsequently ascertained to 
Uable to serve as trial jurors, may, from time to tial 
thereafter, be made; and transcripts thereof, verified § 
prescribed in the last section, must be filed in like mal 
ner, by the commissioner. “Ballots, containing thot 
names, must be prepared, as prescribed in the next se 
tion, and used, ‘in like manner as the other dalla 
theretu specified, for the residue of the jury year, 

14,, 213, amd 

1139, Ballots to be prepared, and deposited in ba 
~The commissioner must prepare ballots, by writir 
the names, contained in the list, a transcript of whit 














1142-1143, JURORS IN KINGS COUNTY: “Ay 
* 


















the couuty, which have not already been rep! 
Wes. tu be redrawn, must then be replaced 
tlw juciges, uttending the drawing, must take o 
the seal is broken, that they are so replaced. 
'iciuental List has Liven mado, and a transceipb fi 
ie last drawing, ballots containing the names, 
ing therein, must, at the same time, be placed, 
box. ‘The judges aud the commissioner, or ing 
his ubsence, his chief clerk, or a majority of them 
appoint one of the attending officers to draw the 
from the bos, and apother to checkmark the d1 
us it proceeds, upon a copy of the lists, 
which have been filed with the county clerk. 
Le ssh HB, 
$1142, Drawing; how conducted.—The 00i 
sioner, or in case of his absence, his chief clerk, 
then shake the box containing the ballots, 90 as 
oughly 1:ix them, ‘The person, appointed for 
pose, juust then, without seeing the name conta 
any bailot, publicly draw one ballot from the box 
id alow the contents thereof. Tf the drawing i 
trial jurors,to serve inthe city court of Brooklyn, 
person drawn docs not reside in that city, the 
de returned to the hox; but if he resides in that eff 
if the diawing is for trial jurors, to serve in 
court, the person, appointed to checkmark the dra 
inust place opposite Hie name of the person drawn, 
the copy of the lists, the figure 1. The ballot 
then he deposited in a second box, provided for 
purpose, and coustracted Tike the first box. Ano 
lot must then be drawn, in like manner, from #f 
nd the same process must be repeated, amt 
ite number has heen drawn; except that et 
































first box 
the reqni 
name must be checkmarked in its numerical order. 

1,117, remodelled, 4 

§ 1143. Certificate to be made, and boxes sealed 
—When the drawing is completed, the commissione 
or in case of his absence, his chief clerk, and the judgi 
by whom it was conducted, must sign a minute,’ 
the ond of the copy of the lists, upon which tt 
checkmarks have been made, seting forth that t] 
ial jurors, whose names are cuntained therein, we 
duly drawn ‘hy them, for the court and the term there! 

















§ 1163-1164. JURORS LN KEN 


vo to attend. This gection applies to 8 
well as to au ordingty trial juror. 
aud. Vout, BTM. 


$1183. Juror may also bi arrested, and 
to'serve.— Where a persou, duly drawn / 
fails to attend and serve, at a term of a €0 
ws required by law, withont having been 

. besides imposing a fing, as b 

zection, may direct the sheriff to urrest li 
him before the court ; and, when hie has been: 
it may, in its discretion, compel lint to ex 

New. 


§ 1154, Commissioner to notify jurors 
pear; board for remission and: pe Saves tn 
‘The conmissioner of jurors must canseim 
xerved upon each delinquent trial juror, 
having been fined, stating ths sum in whie 
term at which he was fined, and requiring 
cause, if he has any, before the board, sp 
xection, at the commissioner's office, on a day, mat 
than three days thereafter, and at an hour. specifi 
the notice, why the fine should be remitted, 
niissioner must notify the justices of the sup 
residing in the county, the county judge, and the: 
judge of the city court of Brooklyn, to attend . 
same time and place, and act with him asin 
the remission and enforcement of jury fines. 
duty to attend, and act accordingly. ‘The a 
and two of thote justices or judges, constitute 
rum. The board may, in its discretion, hear tes 
ard it may, from time to time, adjourn the anes! 
th: hearing or Gnal disposition of a particnlar én. 
tay remit the whole or any part of a fine; but @ 
shall not be remitted or reduced, unless the p 
upon whom it bas been imposed, or, if a reason 
factory to the board is given, why his affidavit 
be furnished, another person in his behalf, makes, ar 
Giles with the commissioner, an aifidavit, stating 
ounds, upon which a remission orreductionis clai 

affidavit, so filed, must be kept open to public mr 

apection. ee 
sap Bob, Lan amd by, i, ch. 0128, and Te aR 





§§ 1167-1160, JURORS IN KINGS COUNTY. 


to the execution, and the satisfaction of the 
ywers of the attorney for a party 
Jadgment, in relation 10. the jedguent, and 
tion issued thereupon. 
‘L, 1854, ch.322, part of 229, including, also, 26 of the act. 
3.1157. When lien discharged.— The 
by auch docket, must be discharged, ty 
clerk, on filing with him the commissioner's 
of payment, 
1, 168, cb, 821,26. 

1168. Commissioner, corruy 
Tie: is guilty of felony. if iro 
jurors, or either of his assistants, or a clerk or 
person, employed by him, corruptly and wit 
ficient ‘cause, omits the name of a person, duly 
froma panel of trial jurors, or the ballot, 
the name of such a person, trom elther of the 
scribed in this article ; or, directly or indirectly, 
1 fee, reward, compensation, or advantage, in cond 
ation of, or as an inducement to such an omission 
is guilty of @ felony, and shall, on conviction, be 
ished by imprisonment in a State prison, for a term 
less than’two, nor more than five years, 

‘L, 1862, ch. 378, 2 4. 


§ 1169. Commissioner's other wilful neglect, » 

demeanor.— A wilful omission, by the commissl 

of a duty required of him by this article, other 

that specified in the last section, Is a misdemeanor 
1 1886, ob. 2, 28, 


3.1160. Giving false information, or suppre 
notice, a misdemeanor. — A person, to whom sp] 
tion is made, within the county of Kings, by a! 
sessor, or by the commissioner of jurors, or eitht 
‘his assistants, for information, as to a fact, upon W 
the liability of himself, or any other person, to ser 
a trial juror, depends, and who refuses to give info 
tion relating thereto, which he can give, or knowi 
gives false information relating thereto; or 8 pt 
who knowingly makes to an assessor, or to the con 
sioner of jurors, or a person acting by his author 
false representation as to the identity, realdence, o} 
other matter, relating to a juror, duly drawn, and pi 
































88 1163-1165. FORMATION OF THE JUSE, q 


feo. 1100. Pullots of auentens ote. to be returned to tral 

I WEES pcuee st 
‘When taleamen to be procared. 

He TERED N TE, sweat 4 


LTS: Tarp conmpetea, although caataining only par’ 
rletaal Penal 4 














Mertistios ofthe sour, ts rteence teria 

§ 1163. Clerk to prepare ballots of jurors 
— At the opening of a term of a court of record: 
insues of fact are to be tried by jury, the 
cause ballots, uniform, ss nearly as may be, in 
‘anoe, to be prepared, by writing the name of 
son, returned to the term as a trial juror, 

‘additions, on a separate picoe of paper. 

Toll up or fold each ballot, in the same manner, 
‘as may be, so as to resemble the others, and #0 
name is not visible. The ballots must ‘be d 
a sufficient box, from which they must be 
prescribed in this article. 


ES ERUS ites? Eats SEN 
BRST By HST Peet i ee 


i 
§ 1164. Clerk to draw ballots. — When an, tl 
fact, to be tried by a jury, is brought to trial, the 
under the direction of the court, must openly draw, 
of the box, as many of the ballots, one after anotha 
are sufficient to form a jury. oe 
He Laan, ay ta, aM 
anole tof 1168, ante. 

§1166 Mode of drawing ballots. — Before the 
ballot is drawn, the box must be closed and well sha 
#0 as thoroughly to mix the ballots; and the clerk 1 
draw each ballot, without seeing the name writta 
any of them, through an aperture, made in the H 
the box, large enough only to admit his hand eam 
jently. 7 

Pay 








7" 


§§ 1172-1173, FORMATION OF THE JURY. 
to form trial jury, the court may, in any county 
Westchester, direct the sheriff to require the: 
ance of such a number of talesmen, from the 
emo from the county at large, qualified to serng 
rora, as it deoma sufficient for the purpose, 
Zhester county, tho court must direct “the 
draw a sufficiont number of ballots from the 
specified in section ten hundred and thirty-eigt 
if there is not a sufficient number of ballots: 
ig therein, to draw the residue from the seca 
specified in’ section ten hundred and fifty-one 
act. In any other county, except New-York: 
Kings, it may, in its discretion, instead of din 
him to require talesmen to attend, direct him 
a sul nt number of ballots from the third, 
specified in section ten hundred and fifty-two o 
act. In either caso, the sheriff must notify thep 
thus drawn to attend forthwith, or upon s day fixe 
the court. If, for any reason, a sufficient nom 
jurors totry tho issue is not obtained, from the 
‘sons notified, under an order made as Prescribe Ad 
this section, the court may make another order, 
Seavey onieen, dell n wudlolont number ia oleae 
and in making each order, the court may exercise 
smu discretion, e3 in making the frst order, 
28.8.0, 1 4 amid, Howe 9.5 YT 0a; het. 
ndaksd fits Hi Renny 8: Peoples fe 
§ 1172. When talesmen to be procured.—In 
county, except New-York, Kings, or Westchester, @ 
court may also direct the sherlif to require the 
ance of such 8 number of qualified talesmen, for 
trial of an issue of fact, as it deems sufficient, wad 
‘by reason of one or more juries being empanelled,¥ 
for any other reason, no ballot remains undrawn } 
where, in consequence of jurors being set aside, a 
cannot be obtained, for the trial of that fasue, from 
list of those returned. “ 
Part of Way 265. : ee 
1173, If sheriff is a party, court may appoint) 
son to act for him The a case specified in 
‘two sections, the sheriff is a party to the issué, 
court must appoint a disinterested person, to act | 
place of the sheriff. For that purpose, the person 
Sppolnted possesses all the powers and ia subject to 
duties and liabilitie- *** sheriff, with respect { 
the matters specified . 
‘Part of same seption, av 


\a 


















































$§1179-1181. © THE VERDICT. 


$1179. Challenges in penal sotions.— Ine 
Hon, in a court of record, or not of record, to 
sum of money, it is not a good cause of 
trial juror, or to an officer who notified the 
that the juror or the officer is Liable to pay 
city, town, ur county, which may be benefit 
Tecdvery. 
card Tabane Ba SSittiy ort AMG ee 

1180. [Amended, 1877.| Challenges how tad 
ceptions to and review of the determination 
court, in reference thereto. — An objection to 
cations of a juror is available only upon acl 
challenge of a juror, or a challenge to the panel af 
of jurors, must be tried aud determined by the’ 
only, Either party may except to the deta 

it may be reviewed, upon a question of 

question of law, or both, a8 where an issue of 
sented by the pleadings is tried by the court; 
that where one or more exceptions are taken, 
rulings of the court, made after the jury is 
tan exception to the determination of a challenge 
be heard at the same time; and the case must 
the mnaiters necessary to present it, upon the 
the law, or both. 


L. 1a, ch. «77.410 Bim. 69), am’, Sea Wonton ». People 6 
abt Slokans. People a8 We Ye eke 

















ARTICLE SECOND. 
TE VERDICT. 





HE frais accrue ae 
HS HSH Secreta a 
UBF: General or special wevdlet, when rendered; epectal Aad! 





an, ganar verdict 4 
. nding controls general vere 
Miss: Hhtry of Verdfet; mibsequent proceedings. 


1181, Discharge of jury failing to agree. — Whé 
a jury is empanelled to iry an issue, to make an inquil 
or to assess damages, in an action in a courtof record, 
not of record, or in a special proceeding before an offi 


Af the jurors cannot agree, after being kept together, { 
puch etme unis deena Teasonable, by the court bete 


o 

















me 
Serr. ter, 
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‘UDGMENT IN AN ACTION, 

TITLY . —Jupewenrs TAKEN WITHOUT 

TITLE Il. —Vacatixe on SETTING asiDE 
MENT, FOR IRREQULARITY OR 
wacr. 


TITLE I. - 
Judgment in an action, 


+ SENET ne teagan 
* Property spending and discharging the ony sade 
Endansigament of a adgiens- 





aencs 


ARTICLE FIRST. 
GENERAL PROVISIONS. 


Bao, 12m. Deanition of judgment. 
122. When judgment may be entered. 
XaB. Judgment tobe catered als term held by one Judge, 
120. Judgment may be for or agalnel any of the parties, 
ats. When a several Judgment may be talen. 
BR. Judgment for oF agxinet 8 ‘woman. 
1am, When fadgment Yor plalatify not Yo exceed Judgment 
1au8, Rate of damages. 

Het of judgment dismissing the complaint, 
judgment agalast a dead person. 
judgment to bear interest, 


§,1200, [Amended, 1877.] Definition of judgm 
—A judgment is either interlocutory or the final a 
ininstion of the rights of the parties in the action. 


: 213, am'd._ Peargon +, Locejos, 8, Barb. 47; Mon 
aeangee se A, HE get te to Fxce Voor Chae: 


§ 1201. [Repealed, 1877.] 

§ 1202. When judgment may be entered —Judgn 
may be entered in term or vacation. 

2a, Ma ob, 386, 428 (4 dm. 691). 






























$$ 1207-1210. JUDGMENTS. 


rendered and enforced, in a court of record, 
record, as if she was single. 

Substitute for Co. Proc.,part of } 74. Hier ». Stapl 
senate AZ, Bags tee 
Terie Meng aa Mop ee a 
Baboock, «7 N.Y. 53. | pes ee 

§ 1207, When judgment for plaintiff not to 
judgment demanded. — Where there is no an 
jadgment shall not be more favorable to 
‘than that demanded in the complaint.(1) Whe 
iy an answer, the court mty permit the plaint 
any judgment, consistent with the case made 
complaint, and embraced within the issue.(2) 








ay Sate e 
gn 3 are. 9s tard ot 
ius, Aniuitagy e. Pulver, 37 

I, 2 Keyes 00: Rune, ete 















ity of wuriale, WON. ¥-3s0; Weaierny r. Wood, 20° BoM, s0le 
Some NG. Sass SY, Tee 8. Wk e.g a 
elie, Astor Mut. Ths, "Batlow x. Scott, 3 
sone, Ketettan, 17 4 d0t fe, Hatikersou, 34 Ta: 9823 WE 
Hocker tou. ‘3a 







‘xerinan, At 
‘Jones. 19 ADD. 


§ 1208, Rate of damages. — Where either p 
‘entitled to recover damages, he may recover any 
damages, which he might have heretofore recovers 
for the same cause of action. 

Yd, 1776, amn'd. : 

1209. [Amended, 1877.] Effect of judgment 

: complaint, — A final judgment, dismiss 

the complaint, either before or after a trial, rendered 

‘an action hereafter commenced, does not prevent’s mt 

action for the same cause of action, unless it expres 

declares, or it appears by the judgment-roll, that’ tt 
rendered upon the merits, 

sefe™- Seo Whevler», Buckman, 61 N, ¥. 80; Free, on Judg 


§ 1210, Judgment against a dead — Whe 
Pap reclame oreeotage the pe 


A 



























































@8 1247-1251. LIEN OF A JUDGMENT. 


entrica must be repeated, under the inttial lotter 
surname of each.(4) 4 
22, &. 91.119, Bim $3) remadaed nd am 
Bercy low: aod) Sea g Brae, He: i 
FORA 'SI Co aluoss 
$1247. Filing transori st dockiiig 
thoreon. — A clerk, with ne a jet 
upon a judgment docketed as prescribed in 
section, must furnish, to any person applying 
tad paying the fees allowed by law, 088 ar sary 
scrips of the docket of the judgment, atestad 
Signature, A county clerk to whom such & 
{a presented, must, upon payment of his feos 
{mmediately fle it, and docket the jadgment, 
scribed in the last section, in the appropriate 
book, kept in-his olfice. 
Te teh, 4, 4264 Bim, ee), ad, * 
§ 1248. Penalty for clerk's neglect. — A clerk 
omits, as soon as practicable, to docket a ji 
zed to bo dockoted, or 4 faraah w trast 
fadgment, so docketed in his office, as preseri 
st two sections, forfeits, to the person 
hundred and fifty dollar, in addition to 
sustained by reason of the omission. 
22. 8.342, 10@ Bim, 2. 4 
§ 1249. Dockets to be public. — A docket book, 
by's clerk, must be kept open, daring the 
hours fixed by law, for search and examination by 
person, 
T4., 019, 
§ 1250, Judgment not tobe a len until dockoted 
A jadgment, required to be dockated, an presr 
this article, neither affects real property or chattalaam 
nor is entitled to a preference, until the j 
{a filed, and the judgment docketed. 
ig, , Vag Orman o, Png. 9 Bar. ~ 
esha TSR Di Bach ch Tae ae 
re Saas Bealpeopent ‘bound for ten 'years by a. 
aout thus docketed. — Except as ws oiitrwie 
prescribed by iaw,a judgment, hereafter 
Indocketed tna county clerk's office, as 





























§§ 1259-1260. LIEN OF A JUDGMENT. 


ended”, or, “Lien partially suspended”, adsend 
the entry upon the original Tooker, and also, “ Bé 
script filed" ; adding the proper date. 

Babstitate for Go. Proc., part of #282. 4 


§ 1259. When and how lien restored. — Ata 
after a judgment, which has ceased to be a lien, 
scribed in the last three sections, is affirmed; oF: 
peal therefrom is dismissed, the lien thereof may, 
stored, as follows: f 

1, The clerk, in whose office the judgment of 
‘ance, or the order dismissing the appeal, is 
must, upon the request of the judgment creditor} 
the judgment anew, as it was docketi 
in the order of priority of the new docket; and bi 
write, upon the new docket, the words,"Lien 
by redocket” ; adding the date of redocketing. . 

2, A transcript of the new docket must be fur 
to a county clerk, in whose office an entry of t 

sion of the lien has been made, as prescribed 

jast two sections; and thereupon the jadgmex 
be docketed by him anew, in the order of the p 
of the now docket. ‘The clerk who 0, redocks 
jndgment, must make an entry w 8 new 
peeSranticlly ‘2 follows ; “Lien restored, by ret 
Bee transcript filed”; adding the date of redoo 
in his county. 

The lien of the judgmerit is thereupon restor 
the unexpired period thereof, as if the order h 
been made; but with like effect only, as against 
ment creditors, purchasers, and moi tt 
faith, ao if the judgment had then been frst dock 

New. 


§1260. Docket of judgment, how cancelled.: 
docket of a judgment must be cancelled and disel 
by the clerk, in whose office the judgment-roll { 
upon filing with him a satisfaction-plece, describl 
judgment, and executed as follows: 

1. Except as otherwise prescribed in the next 
vision, the satisfaction-piece must be executed 
BAr7{1) in whose favor the judgment was rende 

is executor or administrator; or, if it is made 
two years after the filing of the judgment-roll, 
attorney(2) of record of the party. Sint where: 























§§ 1262-1266. SATISFACTION OF JUDGMENT 


Bsus" aitchite es ow, Wat's Pettenem™ #- Mater. 
§ 1262. Assignor must 
A person, who has heretofore executed, or 
executes, a written assignment of a judgment, 
by him, without acknowledging the exeouted®™ 
before an officer authorized to take the acknowl 
of a deed, must so acknowledge it, at the request 
assignee, or of a subsequent assignee thereel, or 
judgment debtor, upon presentation of the 
‘and payment of the officer's fea. 
Yew. 


§ 1263. Assignee who is a receiver, oto, 
notice. A resident of the State, or a person ‘ha 
Office within the State, for the ‘regular t 
‘business, in person, who becomes the owner of a J 
ment, by virtue of general assignment for the bey 
of creditors, or of an appointment as a receiver, oF 
tee or assignee of an insolvent debtor or bankrupt, 
file with the clerk, in whose office the judgment 
filed, a notice of the assignment, or of his ap] 
and of his ownership of the judgment. The notice: 
be subscribed by him, adding to his signature his 
of residence, and also, if he resides without the 
his office address. A notice so filed has the same 
and effect, for the purposes of this article, as if it 
‘an assignment of the judgment, 

New. 


a@ 
1264. Entry in docket, upon return of exeoutia| 
sailafeds—- Whore an execution le roturaod, wholly 
partly satisfied, the clerk must make an entry of 
satisfaction, or partial satisfaction, in the docket af @ 
Judgment, upon which it was issued. Thereupon i 
judgment is deemed satisfied, to the extent of th 
amount returned as collected, unless the return is ® 
cated by the court, £ 
EES BAM LES Oana 4 ms Da 
1266. 1d.; where execution rotarned unsatisfie 
— Where an execution is returned wholly ansatiafiel 
























‘© ror im engrossing for “execution.” 





$§ 1269-1271. ASSIGNMENT OF JUDGMENT, 
















the payment of that judgment, an order must be: 
accordingly ; and thereupon the clerk mast cancel, 
discharge the docket thereot, as if the proper 
tio-piece of the judgment was filed. Notice of 
application, accompanied with copies of the 
which it is ‘made, must be given to the ju 
itor, unless his written consent to the granting 
order, with satisfactory proof of the execution # 
and, if he is not the party In whose favor the j 
was rendered, that he is the owner thereof, is Pi 
to the court, upon the application, 

1, 18T5, ch. 82, amd, 


$1269. Power of courts respecting dockst.—; 
ae of record has the same power and 
concerning the docket of its judgments, kept by a 
clerk, which it has concerning the docket, kept by 
own clerk. {t may direct that euch a docket be: 
or that its judgment, there docketed, be docketed, 
pro tune. 


ob. 106 17 (Edm. &28),am'd. Roth * 
auf; Benton's Behton.al'tiows St; Boople'b-Gon as BE. at 





ot 


Fymple v, Wilitams, 63 id. $61. 


§ 1270. Olerk to file and note assignment of 
ment. — Upon the presentation, to the clerk of « 
of record, of an assignment of @ judgment, entered 
his office, executed by a person entitled to satisfy 
judgment, as prescribed in section 1260 of this act, 
otherwise executed as bree bet in that facperres 
respect to 8 sutisfaction-piece, and upon payment 
feet, allowed by law, for filing a transcript, and 
ing ® judgment thereupon, the clerk must forthwith 
te aasigminent in his office and make, apon the 
of the judgment, an entry of the fact.and of the day's 
tiling: or, if he keeps a separate book for the entry: 
assignments of judgments, an entry, referring to tat 
page of the book, where the filing of the assignment 


hoted. 
ew. ‘4 
§ 1271. [Amended, 1879.] By striking out secties. 
twotve hundred und seventy-one, 

















$8 1282-1284 VACATING A JUDGMENT. 


Seo, 1200. Within what time motion to be made, 
HEL RSSHuuon when recede 7" 

§ 1282. Motion to set aside judgment for. 
larity ; when it may be heard. — A motion toay 
‘a final judgment, for irregularity, shall not be 
after the expiration of one year since the fi 
judgment-roll ; unless notice thereof is given 
‘within the year, and either the hearing is adjoun 
one or more orders, until after the expiration 

ear; or the term, for which it is thus noticed, 

eld. In the latter event, the motion may be re-1 
for, and heard at, the next term at which ity 
made, held not less than ten days after the day 
‘the first term was appointed to be held. 


id. Sine Dederitee Adm i 
pa Mecnaniow’ Banke. Boyds 
arn 13 Haw. 434 Chappel » Chappel 128. ¥, 4 
Bells fenry. 1s How, 1a); aici m, Warren, 11 Hos Locust 
Baptist Gruen, «td. 335. 

§ 1283. Motion to set aside judgment for 
fact; when it may be made by party.—A mc 
got aside a final judgment, rendered in a court of 
for errorin fact, not arising upon the trial, may b 
by the party against whom it is rendered : or, 
ecution has not been lanued thereon, and the jc 
has not been wholly or partly satisfied or enfor 
the party in whose favor it is rendered,“ 
of Seth nite Ba ats in yc 
on, Wend. 4. See MeMurray v, Mekurray, 6 Abb. MS. 

§ 1284. Id.; aftera party’s death. — A like 
may be made, after the death of a party entitled t 
it, as prescribed in the last section, by the fol 

sons : 

1. Where the judgment awards « sum of mo 
a chattel, or an interest in real property, which 
clared by law to be assets, the motion may be m 
his executor or administrator. 

2, Where the judgment awards real propert 
potsession thereof, oF wero the ttle to or an 

terest in real ‘property is determined or a 
thereby, the motfon may be made by the heir of 1 
eedent, to whom the real property descended, or 


















































§§ 103-1304. APPEALS GENERALLY. * 


gence, be made within the State, the notice of 
may be served upon the respondent, in the 
scribed a law for sarving it upon an r 
sonal service a] e respondent cannot, 
genes, bo no mide within the Stato, the nodes 
may besorved upon him, and notice of the 
proceedings may be given to him, as directed by 
of the court, in or to which the appeal is taken: 


Me 
§ 1303, Defects in be 
Whore the eppellant, soamonably and in 
serves the notice of appeal, either upon 
upon the adverse party, or his attorney, but 
through mistake, inadvertence, or excusable 
serve it upon the other, or todo any other act, 
to perfect the appeal, or to stay the execation 
judgment or order appealed from ; the court, 
‘which the appeal is taken, upon proof, by 
the facts, may, in its discretion, permit the 
‘be supplied, or an amendment to be made, uj 
terms as justice requires, ss 
spOipety sl eye ennai eT a trae ied 
io Wat ‘iia. ‘Tnurnby, 1145507 
fi dehmmidt’s dnb. 66! Bryant o; Bryant.« Abb. HB. Hare. 


$B; Morris b. Morange, 17 ADD. 60; 4 €., 28 How. 3175, 
toa, wid. 2. 


§ 1304. Order appealed from must be entered. 
ceedings to compel entry. — An appeal cannot 
from an order made by a judge, out of court, 
‘entered in the office of the proper clerk.(1) 
an order has not been s0 entered, or the papers 
which it was founded, have not been filed in the 
clark’ office, the judge who made it or, if he ia 
or unable or disqualified to act, a judge of the 
orto which an appeal therefrom may be taken, 
upon the application of a party or other person, 
to take such+an appeal, make an order, req 
omission to be supplied, within a specified time 
service ofa copy of the order made by him. | Upoa 
by affidavit, that a copy of the latter order bad, 

ind that the omission has not been su} 
make, upon notice, an order 
original order, The provisions _ 

















94 1828-133}, APPEAL TO! CY-OF APPEALS. @ 
| Ba pean as 


Shamland v- 
1828. Td.j on judgment, sé, for d 
erty. —If the appeal is taker! fro a juidemy 
directing the assignment or vviivéry of ad 
of personal property, it docs uot sing 
the judgment or order, until the thin 
signed or delivere®, is brouwt into the’ €0 
Plscod in the eustody ofan oticar orrocel va, 
y that court; or the appellant gives: 
taking as prescribed in the ext section, » 





















tbe 
ire 





§ 1329. Id; on nt for a chattel. 
peal is taken from a judgment for the 
chattel, it does not stay the execution of the 
until the appellant gives « written und 
sum fixed by the court below, or a judge: 
effect, that the appellant will obey, the, dij 
‘appellate court, upon the eppeal, 

a 


1330. Id; on judgment, ett, directing 
Petar] ‘the appeal is taken from a judgment oro 
directing the execution of a coniveyanea, or ater. 
ment, it does not stay the execution of the 
order, until the instrument is éxetuved, and depos 
with the clerk, with whom the judgment or ord 
tered, to abide the direction of the appellate ca 


soial BE WORM Wath PRAT ees a 


§ 1831. [Amended, 1879.] Security’ to 
tich on jidgaments for pouiiaion of Péad Wed 
‘If the appeal is taken from 4 judgment, which: 
Hepsndattto the immeliste patotion 34 beaks 
from or order. directing ihe salls.or4lp! 
poset a sel oper vs i Seah. 
Rievindementor oder andl th. appsstukt 3 
‘iorettag, tothe eect chat tie will nats walls ed 
ine prop, coo mf” j 
thee ean fidgonent ou cedex vedi 
Eppa! 1 Guemieved, he wal jar aine ouise tr epee 
pation of the property: or thé part thereof, a7 
Jiugment’or order ty adirmed! trom tie ia iE 
Epa unl me delivery of ths pat enerebt 
¢ judgment or order, hot exceeding a. specilied Suma 




















$8 1836-1337, APPEAL TO CT. OF APPEALS, 












with notice of tho fling thereof, serve upon the at 
i itted he excepts to the 
a dnva thereafter, 
undertaking to the same 
7 the court below, oF a Judge theredf 
ed be the same, of u county judge. 
five dass notice of tlie justification raust be givens A’ 
-d upon the aotion of either party, of 
notion to Take the justifleation of sash 
nnd to repurt the evidence upoa the same to the: 
Judge with hls opinion, ‘The court may further direct 
eluier party shall pay the expenses of auch reference, 
Court or fudge finds the sureties sufictent he must indore: 
illowsnee of them upon the undertaking, oF a copy t 
Hhotice of the aliswagce must be served upon te 
‘The effect of a fallure so 10 
isthe same as If the u 







































ten wiven court #l 
pail be made to appear to 
Tien, that the exception was taken unoecessarlly oF 


poses of vexation oF delay, to wet the saine aside and 
tie undertaking. 


opel. Decker, 4 Tau, 62, 

aa S poet ao' Balard’s Balsa iol) Ye 
Casper Bars ato Bae 

Bee inh att How: ase iin” Barker ea Nek Te 

tere sone 6 How. ts 


§ 1336. Appeal from final judgment rendered 

affirmance of interlocutory judgment, or denial of 

tion for new trial.— Where final judgment is 

in the court below, after the affirmance, upon an 

to the general term of that court, of an inter 

judgment; or after the refusal, by the general 

a new trial, either uponan application, made, in the: 

instance, at the general term, or upon an sped! 

an order of the special term, or of the judge bef 

whom the issues, or questions of fact, were tried a 

jury; the party sggrioved may appeal directly from 

Anal judgment to the court of appeals, notwith: 

that it was rendered at a epecial term, or ata ila] samy 

or pursuant to the directions, contained in a 

report, But such an appeal brings up, for review, oaly. 

the determination of the general term, affirming 

interlocutory judgment, or refusing the new trial. 
eo 1340, post. i 
§ 1337. What questions are brought up for review. 

bn appesl to the court of appeals from e final judg 

ment, or from an order, granting or refusing a new 

in an action, or from a final order affecting a substantial 

right, made, either in a special proceeding, or upon & 

summery application after judzment in an action, brings 


A 

















¢ 1340-1341. APPEAL TO SUPREME ee | 


which the Judgment of the court below was rendered. 
rourt below, or a judge thereof, may extend thetime, 
law, within whitch the papers mMust-be transmnitved, 
rt of appeals, for the purpose of enabling the 
procure the case to be prepared or settled. fe 
(Co, Proc, part of 2383 and part of $285, Jaycox @. Cameron 
(Tv ihirchawe t Mattison, 13 AbD. 4022 2 Ne We ile 
da gs Smith &. Gran How, 31. (3) 




















TITLE II. 


Appeal to the supreme court from an inferior cot 


fe. 1210. Ayal fran 
5 inition of tin 













33, Judknvene or: 


§ 1340. [Amended, 1888.] Appeal from judgment 
Anappeal may. be taken, to the supreme court, from aft 
judament, rendered by «eounty court or by any otaer oom 
Of record! possessing original jurisdletion, where aa 
therefrom to acourt, other than the supreme court, 
expressly given by statute. And upon such appeal. a0 
Eranting or refusing « new trial for any of the causes me 

eit in seetion ‘0 of this act, made by any of sald COO 

questions of fact may be reviewed In the same maar? 
d tothe same extent as questions of fact may now D@ 
Viewed. npon appeal to the general term of the supreme ow 
Jrom anal judgment and order, granting or refusing s 
































‘tMial, renderéd by the same court. B 
1d.. 2 344 Ort sentence, am'd. Beatty 2, Myer, 6 1. & 

ucts 66 Burbs ols Carpenter ©, Givens tiny Abs 

4, Wend 3/4. 430; Osborne. ‘panos ro: Boas 


Yun 





ny 2 
"$46; Thurber g. Townsend, @ N.Y. 
TS; Dorr v. Birge, (a, 228; 8 Barb, 30 

iam cs & 


‘Graind Street i. 
fan 28: Carter n, Werner, 
hitaey 6. Wells ie 15; Slanmoda v. Sheree, 9 ie fy 
Gs Boughton v. “Mitchell, id. 66: I 
Taylor ¢. Scoville, 1d. $44 
‘Sa E 
§ 1341.* Limitation of time; seourity—An oo 
authorized by the Inst section, must be taken 
thirty days after service, upon the attorney for thes 
pellant, of the copy of the judgment, and written 
of the entry thereof. Security is not required tot 
fect the appeal, but to stay the execution of the jad 
ment security must be given and the sureties may: 
excepted to, and must justify, ax upon an appeal tot 
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"IB AbD. N.C. 





1346, APPEAL TO GENERAL TERM. © 


filing of the judgment-roll, or the entry of the 
prosenibed (2 tile section’ is « sulfidgay au 
any proceeding in the ‘court below, or before 
who made the order appealed from, which 
ment or order of the appel late court directs oF 
Bat whore the erecation of the fodementi@n 
16 appellate court is stay ‘appeal to” 
of appeals, the proceeding Jota the sont belo, 
a ge ‘who made the order, aro stayed 1 


gia co rook, 5 Hew. i 
“Burant,iao fo” Boo Baers, Wing.oe Barts fa 


TITLE Iv. 
Appeal to the generat term of the supreme court, 
superior city cowrt. 


fino. 148, Appeal from judgment. 
Bak (2? "Shen made oat of court, 


Ha: Abel rom Intedoaaion 
10. Appa front An femen afer airmance ot 
Rtigiment, or denial of now trial Bview in ihe 


11. yeeiees stim order to ay proentingy, 


1346. Appeal from judgme 
eee er etnenel tot ahs supreme cout 
superior city court, from a final judgment re 
the same court, as follows. 
|. Where the judgment was rendered apon a 
a referee, or by the court without a fury, the 4] 
may be taken upon questions of Inw, oF upon 
facia{1 ot upon both. 
ere tho judgment was rendered upot thé’ ¥en = 
dict oft jury, the appeal may be takes aphe ‘questions. 
of law. 














$8 1362-1364. EXECUTIONS GENERALLY. 


1362. To whom execution directed; 
where sheriff is a party.— An execution must 
rected to the sheriff, unless he is a party or int 
in which caso it must be direoted as preecribed 
tion 178 of this act. .But the court may, in its 
tion, order an execution, issued upon « judgment 
dered against a sheriff, either alone or with an 
‘be directed to a person, designated in the order, 
of to the coroners, ora particular coroner ; in w! 
it must be so directed. The person so designated 
be of full age, a resident of the State, and not a 
the action, or interested therein. Where the 
is issued upon a jadgment for # sum of money, 
recting the payment of a sum of money, the pe 
not take effect, until the 20 designated 
and files in the clerk's office, bond to the people 
at least two sureties, approved by a judge of 
or a county judge, ih « penal eum, ixed by the 
not less than twice the sum to be collected by 
the execution ; conditioned for the faithfal pe 
of his duties under the execution, A certified 
the order, and, where it requires a bond to be given, 
clerk’s certificate that a bond has been filed, as reqs 
dy the order, must be attached to the execution. , 
person so designated is deemed an officer; and, 
respect to that execation, hels subject tothe obl 
and liabilities, and has the power and autho 
coroner, and is entitled to fees accordingly. 


se 1 
0 Bowel ONS Hie Whites Coulee Ba 20. toy wey 

§ 1863. Time of receipt to be indorsed on 
tion. —The sheriff. to whom an execution is 
and delivered, must, upon the receipt thereof, 
thereupon a memorandum of the day, hour, and 
ate, when he received it. 


2B 8, 864,110(2 Bim. 37, ‘ 
§ 1364 The different kinds of execution, — The 
‘ere four kinds of execution, as follows: 
1. Against property. z 
it For the delivery of the of real prop 
. very of the possession 
with or without damages for withholding the 






















a, 
$8 1367-1370. REQUISITES OF EXECUTION 


§ 1367. Id.; when issued on filing transcript 
fastice’s court, eto.— Where an execution is 
of a court, other than that io which the j 
rendered, upon filing » transcript of the j 
dered in the latter court, it must also specify the! 
with whom the transcript ie filed, and the time af: 
‘and it must be made returnable to that clerk. 
judgment was rendered in a justice's conrt, it must 
eify the justice's name ; and it must omit the 
tion, respecting the filing of the judgmentroll, 

New. See pont £9048. 

$1368, Requisitos of execution for the 
of money. — An execution, issued upon a ju 
sam of money, or directing the payment of a 
‘money, must specify, in the body thereof, the sum, 
covered, or directed to be paid, and the sum 
due when it is issued. It may specify a day, 
which interest upon the sum due is to be compt 
in which case, the sheriff must collect interest 
ingly, until the sum is paid. If all the parties, 
whom the judgment is rendered, are not 
debtors, the execution must show who is the 

jebtor. 


3S. 364,29, a0 am'd by L104, ch. 394; and Co. Proc., pa 


§ 1369. 14. against property. —An execution 
property must, if the judgment-roll is aot filed {nt 
lerk’s office of the county to which it is issued, sped 
the time when the judyment was docketed in t 
county. It must, except in a case where special pro 
sion is otherwise made by law, substantially require! 
sheriff to satisty the judgment, out of the personal pr 
erty of the judgment debtor; and, if sufficient pers 

roperty cannot be found, out of the real property, 
Jonging to him, at the tine when the judgment + 
eted in the clerk’s office of the county, or at § 
time thereafter. 
Oo, Pros., part of # 289, am'd. 

§ 1870. Id; where a warrant of attachment | 
been lovied by sheriff. — Whore a warrant of atta 
ment, issued in the action, has been levied by the she 
the execution must substantially require the abe 
‘to satisfy the judgment, as follows: 




















$$ 1374-1376. ISSUING EXECUTION. 


execution for the dotivery of the possession of real 
ora chattel, must particalarly describe the 
designate the party to whom the judgment awards! 
siva thereof; and it must subs 
dehver the possession of the pi 
the party entitled thereto. Tf a sum o: 
the suine judgment, it may be collected, by virtue of 
execution; oF a separate execution may be issued for 
ection thereof, omitting the direction to deliver; 
theproperty. If one execution is issued for b 
must contain, with respect to the money to be co 
suo directi¢ns ag an execution against property, oF 
the person, us the case require z 
Subatlate or Co. Proc, $2, subd. 4 a 
$1374, Separate executions, where 
awarded.— Where a judgment awards different sat 
Of mney, to oF against different parties, « separate exeond 
nay be issued, to collect each sum so awarded; sut 





























the power of ‘the court, to control the enforcement 
executions, upon motion, where the collection of one eft 
tion will, wholly or partly, sstiafy another. H 


Now. A 
$1376. Execution of course, within five 
Except. a8 otherwise specially preseribed by law, the 
recovering a final judginent, or his assignee, may bare @ 
cution thereupon, of course, at any time within five 
after the entry of the judgment, M 

Co. Proc., 2 283, am'd. Catakill Bank r. Sanford, 4 How. 101, 00 
1 Ba WE Keo" Vasu. Wes, 4 Due, sez ce Waa 
Brin. 2 Went, 6: 80bw. 091) John et Uouerwood ® 

§ 1376. [Amonded, 1885, 1887.] Execution at 
death of judgment creditor.— Where the party rect 
ering @ Anil judgucot, ox died, execution may be iamucd ab 
time within tve years after the eutry of the Judgmeut, by iis 
onal representatives, or by the assizoee of the Judgmene if 
oun assigned, and the execution must be indorsed with the a 
‘and resideuce of the pervon ismuing the same, And where & Pa 
‘or one oF more of seteral parcies agaiust. whom @ judgment, 
ihe recovery of poswnsinn of rel propery ht bee Soained 























ated an order raring lve to tue Rod execu sh exe 
or wnt be granted pon. giving 
Ws of the lanls 0 recovered and to 


satel eee 
so carat ata eta 
irs at law of said deceased, vaid notices to be served in the a 
Sea ted ont ea ceria 








‘ipreme court. 

fr New Coilter v. Da Revere, 7 Hun, 61, Ireland v. Liten ged 
poste Gal; Thugaton v. KibkeL Abb. Pr. dake Whgeler es, Dash, &E 
Besa Vag et Murtine, Shier, 63 Gamaesmn yong @ How, Pe 





§ 1377. When execution may be issued after { 
years.—After the lapse of five years from the eutr 


A 


















§ 183i. ISSUING EXECUTION, 
ufter, notwithstanding the previous expiration of tea! 
fromthe dilng of the Judgment-roll._ Sut whore tbe 
Oe Thuuestate, and letters of administration upon his 
Joot hewn granted within three years after bis 
‘te'runst of the county, in which the decedent reelded 
if hig death, or it tho decedent resided oub of the 
Tiaieo€ his eed hy and betters testamentary or letter 
{oration havi been granted within the same ti 
ie tof to etn in whieh the property 
¢ isa lien iseituated, such court mnay 
re it appears that the decedent did not leave 
property within the state upon whieh to admin 
tive Hei of the judgment existing at the 
‘nus for three years and elx mouths we a 
shall netapply to real estate which shall 
Tor hereafter inny he conveyed by thed 
i-detsuor during hla life-time, tfeuch eoaveya 
Fraud of his enadivors or aay of them, and en 
























































Tent creditor of said deceased, agalast whose Ju 

convey o been, or may hereafter be, 
den iden or deere of any cous oe 
cat jure ihagenforce his sald judgment 

Fenl property, with itke effect as ff the judgmentdebuat@ 

Fiving, aud it shall wot be necessary to obtain the leave oUt 





nurt or aflienr to issue stich execution, and same mal 
J-sued at any time tothe sheriff of the county where such | 
ery is orn uated. "The person issuing such 
tho, howe IPannex thereto © description of the 
conde ng ithe sate 18. sought to be. enk 
Il Iudorse on. sald exeeutton the 
ion thirteen hundred and elghty of: 
jure,” whereupon sald sherif 
lonas tiermin directed, agaluat the property a 
Eciibed, ain not asaineb anyother property, eltber 
Personal, aud all ruvisions of law felutinge to the le ® 
Eenweyatice of neal estate un exeetition and redem 
shall apply th (in etfect Sept. 1, 1300.) 
Matte, Matt, Kerr, Kremer. 23 Tun, 48; Dual 
Alvord fas 
$1381. Leave, how obtained.— Leave to issue 
extention, as prosetibed in the Tast section, raust be prose 
83 follow 
1, Notice of the application, to the court, from which thee 
fiom fs to bo issued, for an oner, granting leave to issue 
txoculfon, mint be giveno tie person or perwons, whoge nea 
inthe property will be affected by'a sale by virtue of the ext 
tion, aud also to the executor or administrator of the ju 
Uebior,. ‘The general rules of practice may preseribe tie mas 
{in which the Hotice must be givens until provision 8 80m 
therein, it most bo served, either personalif, or in such Tat 
fan the court prescribes, in'an onicr to show cause. Leave & 
ot be granted, exceprupen proof, by affidavit to the satiate’ 
of ihe. goat ‘that the judsment remains wholly or partly 
2. For the purpose of procuring a decree from the surroga 
‘court, granting leave to fosuo the exeeution, ie judgment er 
for must present to that court, a written ‘petition, duly vert 
Setting forth the facts, and praving for auch a decrees aod | 
fife persons, specified in te frst subdivision of this pection, 









































§§ 1386-1388. SALE UNDER EXECUTION. 


taf 1386, Validity of sale, when not affected by 
default, etc.— An omission by the sheriff to 
notice, as required by law, or the taking down or 
ing of a notice, when put up, does not effect® the 
lidity of a sale, made by virtue of an execation, 
purchaser in good faith, without notice of the 
or offence. 
sah FU. ities arora 9 Bark Mule te 
ae ee Te 
er Whesice 3°&0.1nai Wo" oven 
$1387. Purchases on such sales, by certain officers 
prohibited. — The sheriff, to whom an execution is 
Tected, or the under-sheriff or deputy-sheriff, hol 
execution, and conducting «sale of property by vir 
thereof, shall not, directly or indirectly, purchase ad 
of the property at the sale, A purchase made by his 
or to his use, is void. 

{4,, 841. Jackson ©. Collin, 3 Cow. @m. 

§ 1388. When execution to be enforced by 
shoriff.— Where the sheriff, to whom an execution 
delivered, dies, is removed from office, or becomes 
erwise disqualified to act, before the execution is He 
turned, his under-sheriff must proceed upon the exeem 
tion, as the sheriff might have done. if there is 
undersheriff, the court, trom which the execatlga 
sued, may designate a’ person to proceed thereupie 
who may complete the same, as an under-sherlff ml 

shave done. The person #0 designated mast give 
security as the court directa, He is deemed an 
and is subject to the same obligations and liabilities, 
has the same power and authority, in relation to the. 
ject of his ‘appointment, as a sheriff, and is entitled 
fees nccondingly. But this section does not apply, 
case where special provision is otherwise io by law; 
for the enforcement of an execution, after the 
Temoval from office, or other disqualification, of (ye 
sheriff, or under-sheriff. : 

2B. 516, Mand 66 (2 Rim. 388), 


‘Hirer in engrossing for * fect.” 
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a1391. EXEMPT PROPERTY, 


while the family, or any of them, are removing 
one residence to another: 

1, All spinning wheels, weaving looms, and 
put up, or kept for use, in a dwelling house ; and 
sewing-machine, with its appurtenances, 

2. The family bible, family pictures, and 
Locks, used by or in the family ; and other books} 
exceeding in value fitty dollars, kept and used as 
of the family library.(3) 

3, A seat or pow, occupied by the judgment d 
or the family, in a place of public worship. 

4, Ten sheep, with their fleeces, and the yarn or} 
manufactured therefrom; one cow; two. swine} 
necessary food for those ‘animal 1] necessary: 


tish, flour, groceries aud vegetables, actually 
for fumily use; and necessary fuel, oil, and candles, 
the use of the family for sixty days.(8) 
apparel, beds, bedsteads, and 
judgment debtor and the family; 
ensils; one table ; six chairs; 
knives six spoons; six plates; alx tea 
six saucers; one sugar dish; one milk pot; one tes 
one crane and its appendages; one palr of andi 
one coal scuttle; one shovel; one pair of tongs: 
lamp and one candlestick.(4) 

6. The tools and implements of a mechanic, 






























neeessa 











to the carrying on of his trade, not exceeding in vals 
twenty-five dollars.(ji) 


"dy Ta 1880, ch. 152; wi 
Finnta 8. 








nuson's ‘case 8 ADD. 466. 


« 
Una ree, oo 





ar rn 
Fle ha 
$ 1391. [Amended, 1879.] Additional 
property exempt in certain cases. — In addition to th 
exemptions, allowed by the last section, necessar 
household furniture,(1) working tools(2) and team ¢ 
professional instruments, furniture and library, m 








Shaw ¢, Davis, 30 Barb, 
Morse v. Keyes, 6 How, 183 

















§ 1405. PERSONAL PROPERTY. 


Any other reloase or waiver, hereafter execated, 
exemption of real property, allowed by this 
of an exemption of a homestead, or a private ar 
burying ground, allowed by the provisions of law. 
tofore in toree, is vold. A mor herent 
‘upon property so exempt, is ineffectual, until 
ouptign bas Yoon cancelled, a8 prescribed in ths 
tion; except that such a mortgage is valid, to the 
of the purchase-money of the same property, 
thereby. 

New. Boe Le 180, ch, 20, ast sentence of j 1. 


ARTICLE SECOND. q 
‘(LIEN OF AN EXECUTION UPON PERSONAL ¥ 
LEVY UPON AND SALE OF PERSONAL 








RIGHTS OF INDEMNITORS OF SHERIFF, 


ference among’ executions, 
Thy when attachments also are tngued. 
‘hea issuet from court uot of fecord. 
ile of bona fie archauers before Jey ot acta 
vy upou eertal evidenoes of debe 







4 
Bao. 14s, Berson) property bound by exection { 
4 
i 





king to be given. 
nawiiere a warrant of altachment as alse bj 


Judgment ered 
How partucr's interest soldy right 
EiatmPar properties tind perog, how teed 
Proceeding i lama Rood," 
faqulsition hut to preidies claimants right. 
Tieton nga dvr cennnitors may be sett 


. Notice of appiteation and proofs thereapon. 
4438 Terms may’ be imposed, 
‘Whom indemuity ‘elated to part of property. 

‘Appllcatgn wiidn omer ts Jolued with indeattora, 
. Ofieer to whotn indemalty is given, required to give net 

‘of action. 
1438, Bale ‘Of personal property: how made 
14g9. Notices of sale to be posted. 


§ 1406. Personal property bound by execution, 
The goods and chattels of a judgment debtor, not ¢ 
empt, by express provision of law, from levy and a 

‘virtue of an execution, and his other personal 
erty, which is expressly declared by law, to be subjt 











$8 1409-1412. PERSONAL PROPERTY. 


§ 1409. Title of bona fide purchasers befort 
not affected. — The title to permonal, propery, at 
before the actual levy of an execation, by s pat 
in good faith, and without notice that the exeeat! 
been issued, is not affected by an execution dal 
before the purchase was made, to an officer, to 
cuted. 













2S AS. Bie, Rea Bar 
44. $38; Batier ». Maynard, 11 Wend. 861; 
ies 


bide e: Deritog, 42 Bart 418; iiss ». Balk 9 Johns. 1S 

$1410. [Amended, 1877.] Bxecution may be 
‘upon current money.— The officer, to whom an 
sion against property i delivered, must. levy up 
rent money of the United States, belonging to 
ment debvor; and must pay it over, as 60 much 
cullected, without exposing it for sale; excep 
where it consists of gold coin, he must sell it, lik 
personal property; unless he is otherwise direc 
an order of a judge, or by the judgment in the f 
lar cause. 

Bubetituted for 2 R. 8.365, 818. 


§ 1411. [Amended, 1877.] Levy upon oertai 
denoes ce debe the ativan to ‘chou an ex 
ainst property is delivered, must levy upon a) 
‘8 bill, or other evidence of debt, belonging to th 
ment debtor, which was issued by a moneyed ¢ 
tion to circulate as mouvy ,(1) or # bond, or other 
ment for the payment of money, belonging 
Jadgment debtor, which was executed and issue 
government, state, county, public officer, or mu 
‘or other corporation, and is in terms negotia‘le, 
able to the bearer or holder, 
2B Bah amt Wheler nS, 1 Ber 3:3 
Bie ear dimers eet Se, tS © 
V 





Ls 
12. Interest of bailor in goods pledged: 

oof" —The interest of the judgment debtor in p 
property, subject to levy, lawfully pledged, for t 
ment of money, or the performance of a cont 
ement, may be sold, in the hands of the pleé 

ae of un execution against property: The pu 

at the sale acquires all the right and interest 


a 





§§ 1417-1419. PERSONAL PROPERTY. 


without a sale of the foterest levied upon, the ‘under 
Enures to the benefit of each jndgient oreditor of tt 
judgment debtor. then having an execution in the Bil 
the same fiver or of another officer, having authority! 
upon that interest, as if it had been given to obtain a] 
from a seizure, made by virtue of such an execution. 


§ 1417. How partner's interest sold rights, 4 
purchaser.—Where personal property of a parm 
Ras been so released, the Interest of the jus sent ¢ 
therein may be sold by the officer: and the purchaser 
the sale, acquires all tbat Interest, as ithe Wns ap at 
thereof.” If the purchase-money exceeds the amount 
the executions nid warrants of attachnuett, azalnet the 
erty of the san judzment debtor, of which the offi 
notice. and of thé lawful fees and charges thereon, the 
must pay the surplus into court, for the benefit of the 
ment debtor, or other person entitled thereto. 
New, 


$1418. Olaim of property by a third person, 
tried.— If personal property, levied upon as the 
erty of the Judgment debtor, is claimed, by or In beh 
another person, as bis property, the officer may, in hisd 
tion, empanel a jury to try the validity of the claim. 
New, See 3687, ante; also §2 103-110 ante, 

$1419. [Amended, 1888.] Proceedings, if clal 
succeeds.—If, by their inquisition, the jurors finé 









































the property belongs to theclaimantithey must also dete 
its value. Thereupon the oflicer may Felluquish the levy. 
the Judgment creditor wives hia an undertaking With a 


twosumMelentsuretion. (othe effect that the sureties, will? 
ify him, to an amount therein specified, not less than 
the valus of the property, us deteripined by the jury, am 
hundred and fifty dollars in addition thereto, azalust 
ages, costeand expenses, in nn action to be brought agala 
bythe clatmant, hisassizneo, or other representative, byt 
the levy upon. detention, or sale of any of the proper 
Wiguie af the execution. If the undertaking i gira 
‘officer must detain the property, as belongius to the judg 
debtor. And In the county of New York, where an undt 
{ng le given to indemnity an officer, he must, within tw 
after the giving of the said undertaking, cause the same 
Miled tn the offico of the clerk of the court out of whit 
execution was issued. and servo upon theclaimant, his ast 
or other representative, and the Judgment creditor, or€ 
torney whose name Is sitbser!ed to the execution, ace 
the said undertaking, with a notiee of the justifeation * 
sureties thereon. ‘The justification must cake place be 
Judge of the court out of which the execution was issue: 
Ume to be specified in the notice, which must not be les 
two nor mnore than five days after servic of eatd notice 
the purpose of jurisdiction each of the sureties upon ©. 

























































§§ 1422-1425. PERSONAL PROPERTY. 


$1422, [Amended, 1887,] Notice of a 
proofs thereupon.— (here the application is i 
the officer, notive of the application must be 
the indemnitors or their attorney, aad also to the 
ney for the plaintiff. If the pleadings do not sa! 
show that the case is one where the order 
nted, the facts with respect thereto must be 
affidavit or other competent proof. Where #l 

















plication is made by the Inemnitors, or one of them, the 
papers must contaia a written consent to be made de 
Action exceuted by-each person who executed the | 
Shstruments of unless proof by affidavit ts 
that Uiose who do not consent are dead,» Fach consent 
acknossledged or proved and certified in itke manner as & 





be recorded in the county, and notice of the application 
iven to the attorney of each party to the ection, and if 
fendaut hus not appeared, notice must be given to him 


New, 


§ 1423. [Amended, 1887.] Terms may be 
—Upon granting the order the court may, in its 
erection, require the indemnitors to furnish’ 
security to the plaintiff and to pay the reasonable 
penses of the defendant, necessarily inewrred before the 
Rranted) or it ana iin seb otber terms for the 
either of the original parties as justice requires. 


New. 


1424. [Amended, 1887.] When indemnity. 
to part of property.—If the indemnity given 
to @ part only of the property, the court may, 

direct that the action be divided into 
actions, tha’ the indemnitors be substituted as 
ants in one without alfecting the other, and that 
controversy in each nction be limited to that part of tbe pt 
{n'respect to which itis tn be continued. | Where such aa 
made a similar application may be subsequently ‘made In 
Action Which proceeds against the original defendant. 

New. 


§ 1425. [Amended, 1887.] Application when of 
is joined with indemnitors,—If the officer, or person 
ing by his command, or in his aid, is joined as a defem 
ant, with all the indemnitors, he may apply for 
order to strike out his name asa defendant, If he 
joined as a defendant with one or more, but not 
them, he may apply for au order substituting those WE 
are not joined with him as defendants in his pit 






























§ 1429. REAL PROPERTY. 


Bango, 3 B.D. Seith, 74; 0"Donnalls, Lntsay, 30 
os 4. 
Tit Brace 


ey catcl 2 Gane a On 
id eae ha ea ere oe 
0 igut iT ia. ‘116; TH v. Barton, 4 Den. 171; Brace: 
ane 

§ 1429. Notices of sale to be posted.— At lonsti 
days’ previous notice of the time and place of a mit 
personal property, by virtue of an execution, must 
ziven, by posting conspicuously written or printed’ 
tices thereof, in at least three public places of the to 
or city, where the sale is made, 

eae is Damen erin 40. apne 
ALE A 

















ARTICLE THIRD. 


GALE, REDEMPTION, AND CONVEYANCE OF REAL Fl 
ERTY; RIGHTS AND LIABILITIES OF PERSONS DFE 
ESTED. 


Bec. 1490, To what leasehold property this article appli, 
Hat. Beat property weld in Eras, when lable td execution, 
Waa. Basi ofrelrmption: nen Rot tobe sold 
rection to be lndorted on execution: 
Rotice ef aa of real proparay bow given. 
Penalty or irregularity in alo. ae iva 
banner of eomiteting tale, 
 Sherli'to make dupiente certificates of ale, 
168: Gertincate to be recorded, ct, 
10. ‘Title to real property not divested before deed, 
Tights of holder of the property during intermediate pat 
Order to prevent waste; wien dod how applied for, 
Proceedings to punish tiolation of the order. 
Moicand extent ot paniahment. 
14a How warrant, etc. puperseded, 
S When and hoW real property sold may be redeemed. 
By whom such redemption may be made. 
redemption avolis the tale. 


‘What sam to be pat. ete., when creditor redeems, 
Balemption vy dnotier cfeditor rome redeeming ered 
M82. Ides. when second redeeming creditor has the pri Bes 
ubeequent relemptions by other creditors, 
‘When creditor may redeem after fifteen monthe, 
16s. When redemption mast be made at erie ofc 

inal purchaser may redeem, when also a creditor. 
tor may redeem again under another Jadgmest 


Ratemption by person entitied to redeem part. 
Redemption by owners of undivited thares 
Tdsc by creditors having itena on tndvide 
Hight vo redeem not adectet by agreement 
Towhors moucy ball upon redemption 
































§§ 1440-1441. REAL PROPERTY. 


plleatecortieate, tn the ofoe of the clark of theo: 
liver another t0 the purchaser, if there are tw 
urchasors, a cortiflcaté must be delivered to each. 
Eluttor thet purposer end inust tude the reoords 2 
im fo and Must index the 
fof the judgment debtor. "His fees for so doing tv 
by the sheriff, as part of the expenses of thossle. 
R.B, 909,143; ani J A870. 00, 91 (4 Bm. 64} console 
son, Younis Stow: 245; Bowers wkmoue, 5X: Bape, 
§ 1440, [Amendod, 1881.] Title to real pro, 
divested before deed: — The right and title of 
‘ment debtor, or of a person holding under him, or de 


ch hina, to Teal * sold by virtue of an ea 
Dot divested by thosale, nat the expiration of the 
‘hich i can be redeemed, as ‘tn this 
Gxocution of the sherift' deed. (1) But if the pro 
Seemed, and a deed is executed in pursuance of th 
grantee in the deed is deemed to have been vested wit 
‘State, trom the time of thesale. And if the title of su 
‘or his soins Is adjudged for any reason oF eause wh 
Be nui and wold in any action for that ‘rout 
fisiement gabror ore aesigns, euch taba 

reo Of effect unions withia twenty days afver the en 
futgmont the pluutit’ shall pay t@ such grantog or | 

sum of money which was paid upon the sale. wt 
from the time of the sale as prescribed in this article 
the oosteand expenses of nid defendantin detendi 
Hn which auch judguent was recovered, to be adj 
of ‘the court in which said action is brought, and In tl 
Plaintif's failure to pay such purchass-money anc 
‘within the time aforesaid, naid title ahall be valid ine 
and in case such judgment has heretofore been recovt 
‘Sppeal has been taken therefrom which is now pendin, 
didgment shail bo aiirmed on final appeal, the eame 
‘bo foreo or effect unless within twenty day's after tb 
Shagment of afirmasice, tho plains ahall pay to au 
‘or his assigns the sum ot money which was pala 1 
‘with interest as aforesaid, incluiting the costs an 
fhe defendant as nforesald, fn prosecuting any appoa! 
dutemont and in the ovent of piaintit™s failure 20, 

tle shall be valid in said grantee. 

2R,8. 373,161 (2 Elm, 397). amt. Smith x. Colvin, 
aug o, Bay. 4d 2: Koherinerhorn . emt A, 
p.dobodeld 1'N. ¥. 213: Miseell'm Bayny 20 dohns, 3: 
Bawyer.2 Wend. 507: Pariners Hank of Sava. Co. t= Bierch 
30 Holman. Holman, cs Barb. 213; 


§ 1441. Rights of holder of the property « 
termediate sate person entitled to t 
property, sold by virtue of an execution, as 

‘fn the last ly , during the period therein 
S50 onfoy the same as follows, without belng chan 




























‘same a3 follows, wit 
7 He msy'tse and enjoy it in ike manner, and { 
5 "se ; 
‘au it waa used amd enjoyed bofore the eal 
‘injury 10 the freebol 


= 

















85 14D7-140Y. EKCUTIUN 5 HUSUNI 


ment debtor, and as such could redeem ra 
chaser, or a redeeming creditor, he may avail 
of his jadgment or mortgage, to redeem from 
redeenling creditor. : 

2B 8. 573) (2 Rim. 20), ee Jackson o, Budd, 7 Gow 

1457. Oreditor may redeem again under 

Jadgment or mortgage—The judgment creditor, 
fae of whose execution real property has 
cann/t avail himself of the judgment, upon wi 
‘execution was issued, to redeem the property 
cept as otherwise specially prescribed in this ardaj 
‘creditor, who has once redeemed, avail himadlt 
same judgment or mortgage, to redeom again. 
elther has anuther judgment or m vw 
entitle him to redeom, he may a jimself th 
that purpose, in the same manner and on thé 
terms, as any other creditor. r 

1d., 238, amd, People v. Fleming, 2 N. ¥. 184; & 0. 4D 

$1488. Redemption by person entitled to nf 
part.—Where a person, who as an absolute title 
a judgment or mortgage, which is a lien upon, ad 
parcel only of the real property, sold by virtua) 
execution, would be authorized, by this article, 
deem the property, if hie title or lien extended 
whole, he may redeem, from a purchaser, the 
property sold, or from @ prior redeeming , 
entire property redeemed by that, creditor; © 
if his title or lien extends to a distinct a 
one or more parts of the property, which were 
rately sold, he can redeem, from a parchaser, oalf 
part or paris thus separately sold, in which his di 
parcel is included. 


Substitate for 2B. 8, $2 ff 82 and 63; extended in ts apy 
junt mn Forasen, 6 Eh People. Deke) bast 
ver, tb Jonas, 6,11 uu % Oomlorn 4 NX, mat 


ieee. Redemption by owners of undivided 

—Where two or more persons own undivided shai 
joint tenants, or as tenants in common, in real pro 
wold by virtue of an execution, or in a distinet p 
thereof, which has been separately sold ; each of 
may redeem, from the purchaser, as prescribed ta 
thous 1446 and 1447 of act, the share or interest 
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$$ 1467-1470. SHERIFF'S DRED. 























administrator of s person, who, if living, would 
titled to redeem, he must file or deliver, with 
spers therein prescribed, a certified copy ar al 
copy of his letters testamentary, or letters of 
tration. 
1. 16, eh 825, subd. 8, extended. 


§ 1467. Officers to keep papers open to in 
when to file them. — The sheriff, to whom one 
papers, specified in the last four sections, are di 
must Keep them open, at all ressonable thnos dl 
period allowed for redemption, to the inspectida! 
Persone interested, He must have all those p 
the sheriff's office, at the times when he i 
attend thereat, for the purpose of enabling oredi 
redeem, as prescribed by law ; and he must ile 
in the county clerk’s office, within three days aft 
execution of the deed, 
New. 


31468, When redemption takes effect. — A 
tion by a creditor is effected, only when he has 
the money, required to be paid, and filed or d 
all the papers, required to be filed or delivered, a 
scribed in this article, and a waiver of any of: 
requirements is void, a8 against a person who 
titled subsequently to redeem. Where a redei 
is thus effected, it vests in the redeeming o 
the right, title, and interest, which the parch 
quired by the sale. 

yw in form, Bee Wood v Morehouse, 45 N.Y. 965. 


§ 1469. Certificate to be given, when 
made. — Where a redemption is made, as preset 
this article, the officer or other person, to whoni m 
ig paid, or a paper is delivered, for the purpo 
effecting the redemption, must execute and delit 
the person paying the money or delivering the p 
a certificate, stating all the facts which transpire 
fore him, with respect to the redemption. 

Lr ch. 40,45 Elm, 60, ama, Livingston v. 
iat tr, AbD, GS. They Mowers’, Arnaut, 30 - f Bape 

§ 1470. Certificate may be acknowledged 
corded.—Such a certificate may be acknowledged’ 
proved, and certified, in like manner as a deed to bed 
































$6 1472-1475. SHERIFF'S DHED. 


§ 1473. When conveyance made to 
administrator; effect thereof. — Where 
tled to a deed, dies before the delivery of 
sheriff must execute and deliver the deed to 
utor or ,administrator(1) ‘The property #0 
must be'held, in trust for the use of the helm: 
the decedent, subject to the dower of 
if there ts one ; but it may be sold, in proper 
the payment of his debts, in the same manner 
whereof he died seized. 4 
PURE yah soe 4.2 Bam. 20, conmouaated, (2) 

§ 1474 Assignment must be 
filed. — Before an assignee, or his exeoutor or 
trator, is entitled to adeed, as proscribed in the 
sections, each assignment, under which the 
claimed, must be acknowledged or proved, and 
in like manner as a deed to be recorded ‘in the 
where the property fs situated, and must be filed’ 
office of the clerk of that county. 


1805 ch. 100, 82 (¢ Hm. 623), am'a. * 
‘Warren, Hil, #1 
‘ace’ 














4 Dento, 145; Bank of Ver 
Denio,  Chananaas Bisley, 4'id. 430. 

house, 45 N.Y. 368: Philips fe. Gehitfer, 7 Lane. 347; 8... 10 
Oly 64 Barb, 648. 2 


§ 1475. Under-shoriff or successor to act, if. 
dies. — Where a sheriff dies, is removed 
or becomes otherwise disqualified to act, at,aay: 
after making a sale of real property, by 
‘an execution, the property, or a distinct pai 
iy be redeemed, by paying the necessary m 
Galivering the necessary papers, to his a 
who must also execute and deliver the proper 
deeds of property, not redeemed by the judgment: 
his heir, devisee, or grantee. If the unders 
dies, is removed from office, or becomes oth 
qualified to act, the property may be redeemed, 
ing the necessary money, and delivering the 
papers, to the shoriff's successor in office, who 
‘execute and deliver the proper deed or deeds. 
der-sheriff, or the sheriff's successor, as the case reat 
Possesses all the powers, and is subject to all the 
and liabilities, of the sheriff who made the sale, 
ing the redemption and conveyance of propert, 
and the proceedings relating thereto ‘and each pit] 
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REAL PROPERTY. 









CHAPTER XIV._,, 


SPECIAL PROVISIONS REGULATING . 
RELATING TO PROPERTY. 


TITLE L—Acrioss RELATING TO BEAL, 
TITLE I, —Acrions RELATING TO CHATIEEA, 


TITLE L. 


Actions relating to reat property: “I 


Aamaz L. Action to recovrr real property: 
2 Aetion for partition. 
jor dawwer. 
9 forvelose a mortgage, 
to compel the determination of claim to 


& Gitar at 
ee nig 


ARTICLE FIRST. 


ACTION TO RECOVER REAL PROPERTY, 


ae hike hn 
uae i Sanam 
‘Aetion cannot be niainrained for dower, | 
Ge cal acenny aah 
Pee eee ee epee 
ESRF i ronan ty 
: Reienauiet can he eck oe ea 
das amount of tent hinerear to be stated fa fadgmenes 

+ Broperty clint i aut; how deveribe i comply 
Ritoe or cn usps ake A OREN 
Evidence of authority. a 
: OK, list section qualified. i “ a 

atts of otliers. asalnst ope defendant, cag 





- Plaintier may recover 















































§§ 1507-1609. REAL PROPERTY, 
in an action brought aa preseribed in either of 
tworections, the defendant may pay or tender 
plaiutiff or his attorney, or pay into court, all 
then in arrear, with interest and the costs of thes 
to bo taxed; and thereupon the complaint must 
missed. 
Amending 2, 8.,#82(2 Bim. 821), 


$1507, Id.; amount of rent in arrear to be 
in judgment.— In such an action, a verdict, 
decision in favor of the plaintiff, mast fix the 
rent in arrear to the plaintiff, or, it 
by default, the amount thereof must 
or under the direction of the court ; and,in either, 
it must be stated in the judgment. 


$1608. Id.; when possession to be restored 
fondant.— At any time within six months after 
sion of tho property, awarded to the plaintiff In 
an action, las been delivered to him by virtue of) 
execution issued upon a judgment rendered thereinj! 
defendant, or any person who has succeeded to 
torest, ora mortgages of the lease, or of suy 
thereof, who was not in possession when final 
ment was rendered, may pay or tender to the pl 
or his executor, administrator, or attorney, or may 
into court, for the nse of the person so entitled th 
‘the amount of rent in arrear, as stated in the ju 
land the costs of the action, with interest, and a 
charges incurred by the plaintiff, 

2R. 8.505, 255(2 Eitm. 621). 














7 


§ 1609. ‘The same.— Within three months af 
making the payment or tender, the person who mad 
it, or his representative, may apply to the court fora 
order that possession of the property be delivered? 
him, and thereupon, upon proof of the facts, and 
mentof the sum due by reason of rent accraing 

the judgment was rendered, aud upon complianos wit 
all other terms to be complied with by the grantee 
lessee, to the time of the application, the court mu 
make an order, directing that possession of the pra 
erty be delivered to the applicant, who shall hold am 
‘enjoy the same, without any new grant or lease thered 





§§ 1514-1617. REAL PROPERTY. 


the action, and staying all proceedings. there 
part of the plaintiff, until the evidence is prody 

1, 119. 

§ 1614. Evidence of authority —Any writta, 
of the plaintiff or his agent to the plaintiff's « 
to commence the action, or any written recog 
Disanthenty wo todo, voritiod. by theuthint 
attorney, or any other competent witness, is 1 
presumptive evidence of such authority. 

1a, 42. 

§ 1616. When ouster to be proved.— WI 
action is brought by a tenant in common, or a} 
‘Ant, against lis co-tenant, the plaintiff, besides 
his right, must also prove that the defendant 
ousted him, or did some other act, amounting t 
denial of his right. 





ishop. 4, ¥, 61; Clapp_e., Brom 
ortp, i Wend 18) slr. Va 
stanley. fill, 12; Shar 





es, 








‘Wend, 414; Gilletto v. 
Church’of Korth Greig e. Jonson, 66 Harb. 11s. 


1516. Rule when there are distinct occu 
Where there are two or more defendants, 1 
alleged, in the answer of either of them, that he 
in soveralty, or that he and one or more of hi 
‘antsoccupy jointly, one or more distinct pan 
that one oF moro other defendants possess other 
in severalty or jointly, the court may, in its di 
upon the application of the plaintiff, and 
terms as justico requires, direct that the a: 
vided intoas many actions as are necessary. 











action is not #0 divided, and it appears, upon | 
that the allegation is ‘true, the pleintif mua 
the evidence is closed, elect against which d 
or defendants he will proceed; and a judgn 
missing the complaint must thereupon be renc 
favor of the other defendants. 





§ 1617. ‘The last section qualified—-The lag 
does not apply to a case, where two or more def 
ccoupy different apartments ina building. In 
ease, in an action.to recover the building and ft 


A 





§§ 1522-1624 REAL PROPERTY. 


cation that the court may, in its discretion, proc 
prescribed either in that title or in the next twoat 


i822 and Lams of 185; 909 Mosley, 
cui © Vuu putene Powe. Beh epee 








§ 1522. Action to be divided, when differet 
sons succeed to different parcels.—Where, up 
death of a party, different persons succeed to the 
ent's title to, oF ‘intercst in, different distinct par 
the property sought to be’ recovered, the court 
upon motion, and upon such terms as justice ret 
direct that the action be divided into as many act 
are necessary ; and thet the successor to the title 
terest of the decedent, to or in each distinct par 
substituted as plaintiff or defendant, as the case ro. 
in an action relating thereto. 
Now. 


§ 1623, T4.; when different persons snoceed t 
Property and to rents and profits,—Where the 
iff socks to recover damages for withholding the 
erty, and, upou the death of a party, different 7 
succeed to the decedent's right to or liability for 
damages, and to his title to or interest in the pre 
the court may, upon motion made upon notice 
persons to be ‘affected, and upon such terms as, 
requires, direct the action to be divided into twos 
‘one to recover the possession of the property, wi 
rents and profits thereof accruing after the deo 
doath, the other to recover the damages accruing 
his death ; and that the successor in interest 
decedent, with respect to the cause of action i 
action, be substituted as plaintiff or defendant ¢ 
as the case requires, 

“a RMU OLR, 8.04291 Bam. a; woo Hotties ©, 

1624, Hffect of judgment rendered after t 
intso of acter Tisoopt ina cae whore it is oth 
‘expressly prescribed in this act, a final judgmen 
action fied in this articlo, rendered upon the 1 
an Issue of fact, is conclusive, as to the title establit 
the action, upon each party against whom it is rer 
and every person claiming from, through, or und 
dy title accruing, either after the judgment-roll i: 



























$1632. FOR PARTITION, 


Bro. NS Report af commistoers 
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eect thereof. 
ici ee eancere 
‘nt proceedae 













wants of partlewlar estates, 
eaquire security to refund, 
TB: Security to he hacen in uae of county treasurer, 
Yee6. Action therrnpon, 
ssf. Compensation to equalize 
is Sie atte 

ify ghartian of infant, commi:tee of Tunatie, 
+ Contents of yeti 

inet ae ho 
eit 
When the Btate fe interested, 
Exemplided copy of Judgment may be recorded. 

§ 1532. When action for partition may be broa 
Where two or more persons hold and are in posset 
of real property, as joint tenants or as tenants Ini 
mon, in which either of them has an estate of inh 
ance, or for life, or for years, any one or more of t 
may mairfain an action for the partition of the, ho prow 
according to the respective rightsof the person 
ested therein ; and for agale thereof, if it appears 
Apartition thereof cannot be made, without great p 
dive to the owners. 

1, @ Bim, 2p, amended; Gallo 9. Fase, 
pbeS ULL GD AD rate ge Ba 


van Bs: sare Mi 

Pats en ae Oats a8 
ay 

Soadtinentcn. hard German 285 

GS Wiel Hort Rte 

BaP tore 0: Moore: rs 



































$$ 1537-1538. FOR PARTITION. 


trust committed to him as guardian, and to render 
True account of his guardianship, In any court oF 
thereunto required. ‘The bond muse be fled wi 
before the guardian enters upon the execution of bia} 
and Ie cannot be dispensed with, although he ia 
teuardian of the infant. " 
“2. 8. 7, 2 and 4(2 Bam. $08), amended: oe a 
: “ina; Cheba sa 








§ 1637. When heir may maintain action for 
tion of devised property.— A person claiming 
entitled, as a joint tenant or a tenant In common, by ret 
its belog un hole of a person who dod, holding ahd’ in 
lon of real property, may maintain an action for the: 
thereof, whether he is in oF out of possession, notwit 
an apparent deviso thereof to another by the decedent, 
hesslonundersuch adevise. "Butin such anaction, tbe) 
ust allege and establish that the apparent devise is vo 

1, 1853, ch, 238, €2 (4 Kam, 204): Voesaing ». Yoeoting, 12 
sucwaress Sonat a igwr be i Hewlthe. Wael fe 

|. 73; Hall e. Hall. 13 Hun, 449; Gordon v. Sterling, 13 How. F 
Wootruitr. Gook, 47 Barb. 3, 

£1538. Who must be parties. — Ev. 
tngan undivided share, in lonor otherwive, In the 
erty, as tenant in fee forllle, by the curteay, of for years: 
‘person entitled to the reversion, remaladér, oF laherity 
4b undivided share, after the determination of 4 part 
estate therein; every person who, by any contingeocy 
tained in a devise, or grant, of otherwiee, 1s or may 

nutied to. benedtcial iuerest in an undivided share tht 
every person having an inchoate right of dower In a0 
‘ided share in the property: and every person having 8 
nf dower in the property, OF an jereot, which bt 
heen admeasured, must be made a party to an action fo 
ition. But no person, other thaa ajuint tenant orate 
Common of the property, shall be a plaintiff in the aotlot 
‘partition action, the executors or administrators and ¢ 
‘ome a deceased Gerson! who, if living, should bea pany 
aotlon, aust be mado parteg defeuant,” And it thecom 
in such action alleges and it ts mado to appear by 
there are unpaid debta of sald deceased payable out of B 
tate, the premises sought to be partitioned may be al 
from such debts, and the money produced by such sale 
be brought Into ‘court, and the same, or so much there 
may be necessary, shall be used for tho payment of stich 
Inthe same manniérusdebis of a deceased person are paid 
the proceeds of sale of real eatatein thesitrrogate’scourt, 
the court in which the sald action Is brought may proog 
Ascertain such debta and direct thelr payment from sue 
Seed orauch court may dirort auch mousy vo be pak 
the proper surrogates court, and direct the same to bes 
Istored as if the aufo of such Interest, In sald land bad been 
upon the decree of such surrogate. 

Bergen «, Wyekof. 11 Week. Dig. 570: Foster », Roster. 8 He 
inet. Tver, 48 hi 240, Deiateli ty Barlow, 107 Ne ¥: 6305 1 
‘eet hls $25; Prior's. Prior, 19 CW. Bro. 3dr 


"Ta effect September 1, 1590, 

















































































$8 1648-1561. FOR PARTITION, 


the portion of the property set apart to the 
whose rights, shares, and interests are de 
leaving the action to proceed as against the other’ 
. With respect to the remainder of the 
nd if necessary, the court may direct that one 
partics be substituted as plaintiff. 
th 490 81,2 (4 Bt, 613). 


$1648. Shares may be set off in common—' 
two or more parties, to an action for partition, 
appear to the court, that they desire to enjoy 
sharesin common with each other, the interl 
judgment may, in the discretion of the court, 
partition to be so made, as toset off to them theirs 
‘of the real property partitioned, without partition as 
tween themselves, to be held by them in common, 


T4.24: Scott », Guernsey, 48 N.Y, 108: Haywood e. Jackson. ¢ 
hide gait ie ie, 470; Van Aralile o- Drake, 2 Barbs 

















i, See, also, Rule Ti, 
§ 1549. Appointment of commissioners — Where 
interlocutory judgment, in an acti 
Tects a partition, it must desig: 

disinterested freeholders as commissioners, to make 
purtition so directed, b 
2R.S. wh 825 (2 1). 
§ 1560. Commissioners to be sworn, etc—Each 
the commissioners must, before entering upon the 
cution of his duties, subscribe and take an oath 
an officer specified in section 842 of this act, to the 
that he will faithfully, honestly and impartially 
charge the trust reposed in him, Each commissione®® 
onth inust be filed with the clerk, before he enters wi 
on the execution of his duties. The court may, 
time, temove either of the commissioners. If elth 
themi dies, resigns, neglects or refuses to serve, 
removed, the court may, from tima to time, by 
appoint another person in his place. 


Ti, 22%, 27; see 21608, post. 


§ 1861. Id.; when to make partition—The 

missioners must forthwith proceed to make ps 

as directed by tho interlocutory judgment, unless 

spear to them, or a majority ‘of them, that 
ition thereof, or of a particular lot, tract, of 











ke 





§§ 1555-1557. FOR PARTITION. ie 


of their charges. ‘Their report must be acknowl 
or proved, and certified, inlike manner as a deed’ 
‘and must be filed in the office of ‘the 

val etalon I GUT pulls e Reynold SPalee 

§ 1656. Fees and expenses— The foes and, 
of the commissioners, including the expense of 8' 
vey, whenit is made, must be taxed under the 
tion of the court ; and the amount thereof mast be 
by the plaintiff, and allowed as part of his costs. 

‘Id., 2.32; Smith », Broadstreet, 5 Cow, 213. 

$1656. Confirming or aside report— 
coilrt must confirm or sot aside the report, and 
necessary, appoint new commissioners, who must: 
ceed as directed in this article. - 




















Bierhorn, fi 


§ 1667. Final judgment on report; effect 
Upon the confirmation, by the court, of the 
the commissioners making partition, final j 
‘that the partition be firm and effectual forever, 
be rendered, which is binding and conclusive upon 
following person: " 

1, The plaintiff; each defendant upon whom the 
mons was served, either personally, or without the 
or by publication, pursuant to an ordér obtained 
that purpose, as prescribed in chapter fifth of: this 
and the legal representatives of each party, 
in this subdivision. So much of section 445 of. 
act, as requires the court to allow a defendant to 
‘action, after final judgment, does not apply to an ae 
tion for partition. trom, through, or umd 

2, Each person claiming from, through, or 7 
such a party” by title sccraing after the filing wad 
Jadgment-rol, or ater the filing, in, the proper county 
‘lerk’s office, of s notice of the pendency of the-actloay 
‘4s prescribed in article ninth of this title. 

8. Eaoh person, not in being when the interlocutory! 
judgment {a rendered, who, by the happening of = 
‘contingency, becomes afterwards entitled toa 
Interest attaching to, or an estate or interest in, a 
ton of the property, the person first entitled to wi 







































9§ 1580-1582. FOR PARTITION, 




















termined by the residue of the entire 
maining after deducting the costs and 
cable against them. 












¢. Hammersiey,T 

‘Harseittt Sagnie Tibbetts, 
Tngersoll, 20 Burb,. 2 
Luger 20 oc oti$ Banner e- 








AWhorter r. Ulsan, 


£ 1880. Distribution of proceeds. — The p1 
‘after deducting therefrom the costs. aud 
‘seainst hens. must be wwarded tothe 
nnd Interests have been sold, 1M pro 
‘The sum chargeable upon any share, to 
must be paid to the creditor grgetalaed, sub} fect. to the 
of the court; und. the reminder, except ax othe 
veribed fo this article, must be paid, by the ofiver me 
Hule, to the party viewing the share, oF his legal re 
tives, or into court tor nis use. 
M,, $65 Robin e, McGregor, 16 Barb, 281, 


$1681. | Amended, 1887.] Shares of infante, — 
y, entitled to receive a portion of the proceeds, Is 
url may direct It to be invested ja perm 
rest, in the name and for the betel 
and on due. proof that such portion 
Into court has renamed unidveated in permanent 
forthe space of three months, shall direet the same tol 
to the general guardian of such Infant, upon his ging 
Gertaking in an aniount, and with auretles satisfactory te 
court forthe faithful execution of his trust. 

u., 961; Carpenter v, Sehruserhruy 2 Batb. Ch. 3 
1 gd Gly Cotventer Se uy 2 Baro. U8 
¥ 1682, [Amended, 1891.] 1d.; of unknown and 
sent owners.— Where a person has been made & 
feudait ay an unknown person; or where the name 
adefendant is unknown; or where the summons 
heen served upon a defendant without the state, oF 
publication, and he has not appeared in the action; tt 
court must direct his portion to be invested in permanes 
sceuritics, at interest, for his benefit, until claimed 
him or his legal reprosentatives; but after the lapse 4 
twenty-five years from the time of the payment i 
court, or to the treasurer of any county, of any portia 
of the proceeds of the sale of real property, for a 
known heirs, heretofore or hereafter to be made in sat 
action of partition, without any claim therefor bavigy 



























+ Sears. 
















































§§ 1620-1621. FOR DOWER 


upon the confirmation of the sale, each party to 
action, and every person deriving title from, thn 
or under a party, after the filing of the judgmen 

of a notice of the pendency of the action, as pre 
in article ninth of this title, be barred of’ and from 
right, title, or interest in or to the property sold. 
gis YO, ch. 717,481 and , amended; Dwyer Dwyer, 18 Abbi 





§ 1620. Id.; directing a part to be laid off 
case specified in section 1617of this act, where the 
erty, ora part thereof, consists of one or more vac 
unimproved lots, the plaintiffs consent may cantals 
stipulation to take a distinct parcel, out of those lo 
lien of a gross sum. In that case, the interloca 
judgment, instead of directing a ale, may direct iff 
‘appears to be just so to do, that commissioners 
pointed to admensure and ley off to the plaintiff a 
tinct parcel, out of the vacant or unimproved lots: 
if thero is any other property, that it be suld, anda, 
sum be paid to her outot the proceeds thereof, asp 
scribed in the next three sections. The plaintiff's t 
to cach distinct parcel, admeasured and laid off to 
as prescribed in this section, is that of an estate of 
heritance in feo simple. In admeasuring and laying: 
the same, the commissioners must consider quantity’ 
quality relatively, according to the value of the pla 
ifs right of dower in the vacant or unimproved 
out of which the admeasarement is to be made; wh 
must be ascertained, in proportion to the value of thd 
lots, as prescribed, in the next three sections, for f 
& gross sum to be pald to her out of the proceedse 

le. 


‘Td.,26. 

§ 1621, Liens to be ascortained.—Before an in 
locutory judgment is rendered for the sale of the 
erty, the court must direct a reference to ascet 
whether any person, not 8 party, has a lien upon| 
property, of any part thereof. “Except as otherwise aif 
prosely prescribed in this article, the proceedings Upi 
aud subsequent to the reference must be the sam 
prescribed in article second of this title, where a ret 
‘ence is made as prescribed in section 1561 of this adt 
,- Ho,82, amended by L. 1874, oh, 236 (9 Ram, 830), 








$§ 1626-1627. MORTGAGE, 
tion of the proceeds of assle, as prescribed in th 


section. x 
New. Seo if 1360-1586, ante, and cases clted thereunder. 


ARTICLE FOURTH. 2 


ACTION TO FORRCLOSH A MORTGAGE | 


Final judgment ; what to contain. 
Beran lable ot morigare debt Maybe made defende 










fotice of pondener of action to be Bled, 
ate. Rifet of convevanice upon sale. 

168s, Disposition of surplus. 

Tet, Witen complaint to be dlamtweil on payment of rum d 
1635. Payment after Judgment: when proceedings 10 be st 
1638, When part oniy of the property to be sol, 

tear, When fhe whole property may be sold, 


§ 1626, Final judgment; what to contain — 
action to foreclose a mortgage upon real property,’ 
laintiff becomes entitled to final judgment, it. 
rect the sale of the property mortgaged, of of 
art thereof as is sufficient to discharge the mot 
jebt, the exponses of the sale,and the costs 0 
action. 
ay ae 191, iG Ete. 1) Morris », Morange ex Y, hol 
Berpren': Pariene'« um, 640" Barsen ve Siounnton. 1H Yer 
goon p. Conoes 
Bint Lanes Go 
Rational 
§ 1627, Person liable for mortgage debt ma 
made defendant, etc. — Any person who is liable { 
plaintiff for the paymont of the debt secured. b, 
mortgage, may be made a defendant in the action 
if he has appeared, or has been personally served 
‘the summons, the final judgment may award pay 
by ima of the residue of the debt remaining unsall 
alter a sale of the mortgaged property, aud ihe 1 
cation of the proceeds, pursuant to the directions 
tained therein. 
proba We 
Roma’: Wood fr 















‘and Cole of Pr 
‘Campbell v. sini 











cahal @, Davies, 
‘ev barehelt, N. "¥. Sap. 





Bd. 808; 
Ct, 19 Alb. Le 


§§ 1632-1634. MORTGAGE, 


date of the mortgage, the parties thereto and 1) 
‘and place of recording it. 

ole of Procure partof #182; Rule 6: a a peperal eect 
Abb, Ibi; Stevenson e. Fayerwenther, St How. 402. n° 

§ 1632. Effect of conveyance upon sale. — 
‘veyance upon a sale, made pursuant to a final jud 
An un action to foreclose # mortgage upon real pr 
vests in the purchaser the same estate, only, that 
Lave vested iu the mortgagee, if the equity of n 
‘tion had been foreclosed. Such a conveyance isa 
as if it was executed by the mortgagor and mor 
and is an entire bar against each of them, and 
each party to the action who was duly summon 
every person claiming from, through or under 
Dy title accruing after the filing of the notice 
pendency of the action, as prescribed in the 1 
tion. 
















2138 of the R, NY. Mr: Ast 
‘i, U Daly, 200: ‘ho; Brush 
BAbb! SOG T32 vertin Homeopathi 
Doctor » igeant Youd, Sav. Baad 

mun’ 75 N. ¥tzr: ie or it. 120; Beckere. How 


| Mut. L. Tos. Go. r. Bisler, 214 
Ipirnay ing shoe aimemen iy Zoues oF appeals Rougtaee 
Bavk r. Winn, 56 How. Pr. 263, i 
§ 1633. Disposition of surplus.— If there iss 
plus of the proceeds of the sale, after paying 
penses of the sale, and satisfying the morigag 
‘and the costs of the action, it must be pai 
for the use of the person or persons entitled 1 
If any partof the surplus remains in court 
period of three months, the court must, if no# 
tion has been made therefor, and may, if an app. 
‘therefor is pending, direct it to be invested ati 
for the benefit of the person or persons entitled 1 
to be paid upon the direction of the court. 
of 32159 and 160; Dunning v. Ocean Nat. Lal 
erath a Suaicees, Cap ee aie at ab Be 
febeaei tee Sue tote Caan a 
skort Hs at ari, aa 


isos Bator es Adans, 20, 1: Suviags Taste oy 
uatio Raving Bank’ w Uilr, 9 ia. 8 Oppinbabmer 


$1634 When complaint to be dismissed ¢ 
































$1638. REAL PROPERTY. 


that a sale of the whole will be most 
arties, the final judgment muet direst, that 
Fraperty bv sold; that, the proceeds of the 






























whole sum secured by the mortgage, with 
tte of Interent na justice requires ‘or be 

the payment of the sum due, and the bal 
much thereof as is necessary, be invested at 
for the benefit of the plaintiff, to be paid to 
{inv to time, as any part of the principal oF 

ecomes due, 


18 and 1 
Stonginvon, 10h 
‘uur last three seet 


















oa: Detgrest s, Farey. ¢ Finn, 
ngston t, Maloolin, 19 Ne X. ee 





ARTICLE FIFTH. 


ACTION TO COMPEL THE DETRRMINATION OF A 
REAL PROPERTY, 


(820.163. Who mar matntatn action, 


Wee, Complaint 
‘races wien defendant denies plat tite 





he 
ues tyr cane as in electfhent, 





ins when defendant claims im sevension 4 





1gik, Procecaings 
1649: fast wiven deter 
460. Thi article appl 


§ 1638. [Amended, 1891.] Who may 
tion. — Where a person has been, or he and those 
estate le has, have been for one year in 
real property, or of any undivided interest th 
claiming it in'fee, or for life, or for a term of Ye 
Jess than ten, he may maintain an action against 
other person to compel the determination of any ¢ 
adverse to that of the plaintiff which the defer 
makes to any estate in that property in fee, or for 
or for a term of years not less than ten, in 
reversion or remainder, or toany interest in that prog 
including any claim in the nature of an easement tht.— 





$§ 1642-1645. REAL PROPERTY. 







not less than ten, In possession, reversion, or re 

a complaint for the sume cause of action; or the 

Thay eét forth fucts showing that he busan interest ur 
or ineunt 








































‘ht by him to recover that estate in suid pro} 
nforee Iu any manner the interest or easement 
the lien of Incumbrauce thereupon which be asserts; uel 

shine any two or more of said demands. [In effect 


$1642, [Amended, 1891.] Proceedings the! 
in ejectment, — Where an issue of fact is joined 
7 brought as preveribed ia this article, unleas the 
rely demauds that tho complaint be distlased, i 
‘laime an estato iu sald property, the subeedt 
; Including the trial, Judgment arid execution, 
ic ie was ao action of 
expressly prescribed in thts tile: if tb 
interest or easement it, or alien oF ineumbrance U 
property, the subsequent proceedings are the same ae if 
{ir tctiani brought by the Wefendant to emahilsh or en 
said Interest, easement, Hen or Incumbrance, and the 
nay award why appropriate rellet except as otherwise 
rab tiie fo effect Sept 
$1643, Proceedings when defendant claims 
version or remainder, — W here the defendant cl 






































[property i question,or any Part thereof. by virwieot axed = 
Ireliiadidedurreversinns te need sor estab lan w est 
innediate poncexaion thereof: but mere the verdicy 








lee int he has such an estate, 1t must! 
e when. orthe contingency upon which. he will be: 
‘and final judument to thateffect must bel 

p, without damages. In euch a cuge, an exe 
Wery of the possession of the property mas 
\damient: but only by the special order of the 
‘ppl thu defendant, or a person 

















upon the 
nade upe 














der him, and satisfactory proof that the time hast 
or the eontingen happened upon which, them = 
Cant is eutitied to possession by the terms of the judi 


TGS. ts Pan U9 (2 Bam, 92) 5 aunended by Ly 18, 
Maser. errs barb 

$ 1644, Judgment awarding defendant 
ate. —Whore a fimal judgment, in favor of the defend 
detcrmines that ie ls entitled to the immediate poe 
the property,it must award hiny poscerslon accord 
‘inal judgment must iso nvward to bim. hie damager 
withholding of his property. as In wn action of eject 

1, ¢13, amended as above; eo authorities ced under sectoa 
we 1846. [Amonded” 1891.) Judgment for plats! 

5 1. .] Judgment 
Bial judgment for the ites mu bo tothe eee th 

mand every person claiming under hit 

Ghulag eftor the finn of the Judgneueton oat thet 
Of the pendency of the actiun, as'prescribed in article 




















38 1648-1650. REAL PROPERTY. 


If the defendant is under any of the disabilit 
in the last section, the provisions of that sect 
to new trials and to perpetuating proofs, sh 
her case, [[u effect Sept. 1, 1891. 

§ 1648. Proceedings, if plaintiff admits: 
claim.—In an action broughit as epecified in t 

ion, if the complaint admits the defendar 
dower in the property described therein, « 
thereof, it must demand judgment that iu 
admensured, In that ease, if the defendant 
her answer, set forth facts showing that s! 
to a greater right of dower, or another estate 
in the property, than is o admitted, and de 
ment therefor, as if she was the plaintiff in a 
dower, the court must render an interlocutor: 
directing her dower to be admeasured, with 
damages for its detention, as in an actio 
The subsequent proceedings are the same, ¢ 
fendant had, as plaintiff. recovered an ir 
Judgment in ‘un action for dower. 

New. 

§ 1649. Id.5 when defendant's claim : 
Wiere the plaintiff insists, in his compa 
defendant has not a right of dower in the 
must demand judyment that she be forever 
auch a claim, In that case, or where the 
mits a right of dower in the defendant, an 
ant in her answer demands judgment 
right of dower, or another estate or i 
property, than is so admitted, the provisic 
ticle, relating to an action to’compel the 
of an adversa claim in fee, or for life, or 
years not Jess than ten, apply to all proe: 
‘quent to the answer. 

New. 


$1650. [Amended, 1391.] This arti 
corporation: 
seribed in this a 
or against an wine 
natural person, of 
or against the teceiver or other sucee: 
corporation or assoriution, [Tn effect ? 





































§§ 1656-1667, FOR WASTE. 


ed thereon after the sale, against 
10 was then in possession of the property: 
CfofMut, WON. Y. 414 Boyd A 
 itbe, 70 N Sa; ney also, Van, Deasea  foung, 
$1656. Judgment in action against tenant of 
ular estate.—If the plaintiff recovers in an 
waste, other than an action brought as presoribed int 
next section, the final judgment must award to 
treble damages. Where the action is brought by 
person next entitled to the reversion, and it appeinis 
like manner, that the injury to the estate in reversha 
equal to the value of the tenant’s estate or w 
term, or that it was done maliciously, the final 
ment must also award to the plaintiff the forfeit 
the defendant's estate, and the possession of the 
wasted. 
ubivabte; Sea canoe ceed Gree} oot ante 025 sam aie 
§ 1666. Action against joint tenant or tenant fii 
‘mon. — An action for waste may also be mai 
a joint tenant or tenant in common, against bis’ 
tenant, who commits waste upon the real property’ 
in joint tenancy or in common, If the plalutifl 
ers therein, ho is entitled, at his election, either, 
final judgment for treble damages, as specified in 
last section, or to have partition of the property,aa 
scribed in the next two sections, 
1U., 883 and 1, consotated. 


§ 1657. d.; interlocutory judgment for 
—Where the plaintiff elects to havo partition, a 
scribed in the last section, if the pleadi 
report, or decision, do not determine the rights and 
terests of the several parties in the property #0 held 
joint tenancy or in common, the court must 
them, by a reference or otherwise. If it appears # 
there are persons, not parties to the action, who 
have been made parties to an action for the parti 
the property, they must be brought in by suppl 
summons, and, if necessary, supplemental pl 
be made. When the rights and interests of: 
les aro ascertained, an interlocutory judge 


waste, com: 















‘the 
for the partition or sale of the property must 
dered, and the subsequent proceedings thereon ma 


* ~“ 


i. Si Tard, 


ae 


i han 


rea 
\ Kt A geandlan 
ad oh peraaaire ‘of aM 

ict japon the prop. 
if the xuardiansht), 

















§§ 1661-1664. REAL PROPERTY. 


such an action might have been maintained under 
laws in force, immediately before this act takes 


20, 8. 3211(2 Fm. 3), and Code of Proceda 
saga aera grt Patan 16 We 
Rew, Fort ky irs Alo «a 
Fors MBPs cle ieinan, as Es 


§ 1661, Defendants therein.—A person 
nuisance has been erected, and a prvolicg to 
the real property has been transferred, may be 
defendanta in such an action, 


‘Ghenango Bridxe Corr. Lewis: Bato TLS. 
1S; Brown r= Woodworth, 6 Barb. 680; Weatalck ¥- 
7 Weeks DIR 8. 


§ 1662, Final judgment.—A final judgment in 
of’ the plaintiff, may award him ee or dh 
removal of the nuisance, or both. 

TA, 87, amended ny 454, Code of Proc.; Hutchins». Bl 
giv ttanery rs Bitzaunis 3 tian, 66; Dare 4. Danavilio es 
Bei. Zzes Wie's, Stewart, 19. 22; see Mier 8s Church, 31 

§ 1663, Application of this article—This 
does not affect an action, wherein the complaint 
judgment for a sum of money only, 

New. 















ARTICLE EIGHTH, 
OTHER ACTIONS RELATING TO REAL PROPERTY..1 


Bio. 164. Certain persons holding over deemed trespassers, 
‘agate them. 5 
1166. ReVersioner, eté., may maintain action. 
+ 1os8 Joint tenant, etc’, may maintain action against Rik 
GAT. ‘Action for cating. ete. trees, 
66s: 11.1 when treble damages may be recovered. 
1¢69: Treble damages for foreible entry or detalner. 


§ 1664. Certain persons holding over deemed 
‘Action ugainst them.—A person in 

sion of real property, as guardian or trustee for an 
fant, or having an estate determinable upon one 
lives, who holds over and continues in possession,. 
the determination of his trust or particular estate, 
‘ut the express consent of the person then 
gntltied, fp trépamer, “An action may be 
against “htn, or his executor or administrator, by: 
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§ 1669. REAL PROPERTY. 


In either of the following cases, Judgment must 
dered for single damages only: 
1, Where the verdict, report, or decision 
firmatively that the injary, for which the sti 
brought, was casual and involuntary; or that 
fendant, when he committed the injury, had 

cause to believe that the land was his own, 
2. Where the defendant has pleaded, and the 
report, or decision finds affirmatively, that the: 
for which the action was brought, was 
taking timber, for the purpose of 
ing a public road, or a public bridge, or 
wood, underwood, or tree, fora like parpow 
ity of a commissioner or overseer of hi 


Ti, H?en! 4 antpartoftt: Neweomd 0. Buttertea, 82 
ings Haga end ta SV iam 'p ng 
ines lever rin Sbrague 6. Urwin 2 dows 


§ 1669. Treble sos for forcible entry or, 
tainer.—If a person is disseized, ejected, or put 
real property ina forcible manner: or after he hes 

mut out, is held and kept out, by force, or by 
Bim in fear of personal violence, he is entitled ro 
treble damages, in an action therefor against the 
doer. 


Hass 4ygmended: Ward». Warren, 17 Woud.!257; Bin», JO 
TSNY. 0295 $B, ante. NS 


ARTICLE NINTH, 


PROVISIONS APPLICABLE TO -TWO OR MORE .OF 
ACTIONS SPECIFIED IN THIS TITLE, 


‘B20. 1670. Notice ‘of pendency of action bytplalntife, 
Bere 
Fe ee unin 
Ee RS rete tot 
Er ie mren oer 
ae i 
Wat Yan ELS ey aera a rete 

BEPC eee 

ia. wee "wobe entered In county where Real 


yes. ey notice of: how candacted, 
Hap. Porches ‘by certain officers prohibited. Penalty, 
#e ergot cle nay Dring ttion ater tna 
‘When order for survey niay bo'meie 








§8 1672-1675. REAL PROPERTY. ny 
§ 1672, Notice to be recorded and 
county clerk, with whom such @ notice is i 


immediately'record it, in a book kept in his 
that purpose, and index it to the name of each 


ant, specified in a direction, appended at the foot: 
notice, and subscribed by the attorney for the pl 





‘The expense of procuring a new book, when n¢ 
‘must be paid ous of the county treasury, as other 
* charges. 
1, 1584, ch. 23, Tand 2 (6 Bam, 231), 


4 
1673. Notice of pendency of action by defaad 
— ‘Where a defendant sets up in his answer a com 
claim, upon which hedemands an affirmative judg 
affecting the title to, or the possession, uso, or 4 
ment of, real property, he may, at the time of filing 
‘answer, or at any timeafterwards before final judga 
filea like notice. ‘The last three sections apply tol 
‘a notice, For the purpose of such an applicatioit 
defendant filing such a notice is regarded as a pial 
and the plaintiff is regarded as a defendant.. °° 
Covte of Procedure, 213%, tn part. 


§ 1674. When notice may be cancelled — 
‘ation ia eettlod, discontinued, or abated, or final 
ment is rendered therein against the 
Botice, and the time to appeal therefton has exp 
if a plaintiff filing the notice unreasonably negled 
Proceed in the action, the court may, in ite dlscr 
‘upon the application of any person aggrieved, aud 
auch notice as may be directed or approved by it, 
that a notice of the pendency of an action, filed 
scribed in the last four sections, be cancelled of 14 
by «particular clerk, or by all the clerks, with whe 
is filed and recorded. The cancellation must be 
by a note to that effect, on the margin of the rm 
referring to the order. " Unless the order is enter 
the same clerk’s office, a certified copy thereof mas 
filed therein, before the notice is cancelled, 


ahi i}ust sentence: see Myrick », Selden, 96 Barb, 155 s00 HTH 
‘ante, 


























§ 1675. When and how court may compel deliv 
of possession of real property to purchaser— Wi 
# judgment, in an action specified in this title, allo 

* Bee ante, § 1670. 





$$ 1678-1679. REAL PROPERTY. 


filing with him a notice thereof, certified by the: 
Th whom it i: entered. 
Rew. Sb 
¥ <= 1678. i Amended, 1881.] Sale; notice of; 
‘Asale, made ia pursuance of any 
tle, must be at public auction to the li 
bidder, Notice of such a gale must be given 
officer making it, as prescribed in section 1484 of 
act. for the sale by a sheriff of real property, by vi 
unless the property is situated w 
ty in whiche daily newspaper is publi 
case by publishing notice of the sale at lq 
“in cach week fur the iiree successive weeks 
wiy preceding the sale, in one, or, in the city, 
or the city of Brooklyn, in two of such pay 
‘of & postponement of the sale must be publish 
wt or papers wherein the notice of sale 
d. ‘The terms of thesale must be made k 
+ Tn of sale; afd it the property, or any 
if, ix to be sold aubject toa right of dower, 
that fact must be declared at the time of sf 
ts of two or more distinct bal 




































or le 
Uf the pranerty con 
ings, farms, oF lots, they shall be gold separately, ual 












otherwise ordered by the court; and provided. fu 
that where two or niore buildings are situated on { 
smn rity Jot they may be sold together. $ 1434, 








ironies 7, ca 
caine gaan ne Ae 
Hui, i Bg Ole of Hows23, 

$1679, Purchases iby certain officers prohibiti 
Penalty. A commissioner, or other offleer maki 
sale, a4 prescribed in this title, or a guardian of a 
fant party to the action, shall not, nor shall any pe 
for his benefit, direetiy or indirectly, purchase, or Ly 
terested in the purchase of, any of t the property 
except that a guardian may, where he js lawfully authy 
ized x0 to do, purchase for ihe benefit or in bebalt of] 
ward. The violation of this section is a misdemean 
anda purchase, made contrary to this section, is vold 


Has § 93, Vefentineg, Been, 2 Thin, sa: see Boorman, 
an fond ty Halsey, 20 ide 28; Terwilliger o. Drown aed 














































§§ 1699-1700, CHATTELS. 


—The sheriff must replevy a smaller num 
smaller quantity, if the whole of the chattel or 
described in the affidavit cannot be found. ‘In 
if the aggregate value anly is stated in the affidavit,’ 
value of the entire chattel or class of chattels, 
stated, ix to be deemed the value of the part 
for the purposes of the proceedings to procure &. 
thereof to the defendant, 
Now in form. See Snow ». Roy,22 Wend, 62, 


$1699, Plaintiff's undertaking for replevin—' 
undertaking to be delivered tothe shoriff; with a req 
sition to replevy a chattel, must be executed by at: 
two sureties, who inust be approved by the shen 
must be to the effect, that the sureties are bound: 
specified sum, not less than twice the value of the 
tel, as stated in the affidavit, for the prosecution of tal 
for the return of the chattel to the defendas@ 

possession theroof is adjudged to him, or if the 
abates, or is discontinued, before the chattel ie reti 
to the defendant; and for the payment to the defend 
of any sum, which the judgment awards to him agaimll 
the plaintiff ae 














§ 1100. How chattel to be replevied.—If any 
tol, described in the affidavit, ie found in the p 
of the defendant, or of his agent, the sheriff, to wl 
affidavit, requisition, and undertaking are deli 
prescribed in the foregoing sections of this 
must forthwith replevy it, by taking it into his 
sion. He must thereupon, without d 
defendant a copy of the affidavit, requisition and wndéa 
taking, by delivering the same to him personally, if Mt 
can be found within the county ; or, if he cannot ren 
found, to his agent, if any, from whose possession’ 
chattel is taken? or, if neither ean be found withta th 
county, by leaving the copy at the usual place of abod 
of either, with a person of suitable age and discretion: 


See Code Pros. reruainder of § 20, amented Bulls ¢. Montaads 
wo. Ye 352; Ouls v. Williams, 70 id. 208; King b. Orser, «Ducky 
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$8 1704-1708, CHATTELS, 
tion, in the mode prescribed by law, for servicell 
paper upon an attorney in an action, a 





Code Proc., 710, amended; Graham v, Wells, 18 How. 374; Ba 
Robbing, Code Ks 2. s 
§ 1704. When defendant may reclaim chattel 
ceedings therenpon—The defendant, if he does 
except to the plaintiff's sureties, as prescribed tit! 
Jast section, may, within the time allowed to him: 
such an exception, serve upon the sheriff, a hotlee & 
he requires a return of the chattel replevied. With 
notice, he must deliver to the sheriff the follow 

papers 

1, An affidavit, containing an allegation, eltheré 
the defendant is the owner of the chattel, or that bt 
jawfully entitled to the possession thereof, by virtat 
'@ special property therein, the facts with respetk 
which must bo sot forth. 

2, An undertaking, executed by at least two sured 
to the effect that they are bound, in a specified sam, 
Tess than twice the value of the chattel, as stated fn 
affidavit of the plaintiff, for the delivery thereof to 
plaintiff, if delivery thereof is adjudged, or if thead 
abates in consequence of the defendant’s death ; and 
the payment to him of any sum, which the judga 
awards against tho defendant. 

Within three days after serving a notice, requirit 
return of the chattel, as prescribed in this sectioa, 
defendant must serve upon the plaintiff's atton 
notice of the justification of the sureties to the am 
taking, 
retary Ws Meson oe oma ee aT Re 
Heath. 4, D. Smith, 95: Binck v. Foster, 28 Barb, 387; Grants. 
How. a4; Decker's. Junison, Yo NY. 49. 

*§ 1705. Sureties; when and how tof —— 
justification of sureties, as prescribed in either of the 
two sections, must take place, either in the county w: 
the chattel Was replevied, orin the county where on 
the sureties resides. The provisions, regulating the 
tification of bail, contained in article third of title 
ef chapter seventh of this act, govern, except as of 
wise expressly prescribed in this article, with ret 
to the notice of justification of the sureties; the of 
before whom they must justify; the substitutio: 


% See ante, $§ 573, 581; 59 How. Pr. 467, 




















98 .1713-1714 CHATTELS. 


fondant or claimant, as the case may be, is not 
the county where the (property was repleviel 
capable of making the affidavit. When the aff 
‘made by an attorney or agent, he must state 
what allegations, if any, are made upon his infort 
and belief; and he must set forth therein the gn 
of his belief, as to all matters not stated upt 
Knowledge, and the reason why the affidavit | 
made by the party or the claimant, 

Now. See #1205 and 626, ante, and Code Proc, #207, alsa, 0 











$1713. Second and subsequent repleviny prt 
ings thereupon.—-Where the sheriff has replevied 
‘ouly of a chattel, orof two or more chattels, dex 
in ‘the plaintiffs affidavit, and has served upo 
defendant the papers required upon such a replevk 
pluintiff may, at any time before the service of & 
of the defendant's answer, or before judgment b 
fault for want of an appearance or pleading, requi 
same or any other sheriff to replevy aay otha 
thereof. For that parpose, he must deliver t 
sheriff an affidavit, containing the same allegation 
a requisition and undertaking, with respect to the 
yet to be replevied, sit the action was brought 
cover that part only, Where e second or sul 
replevin is made, as proscribed in this section, tht 
ceedings are the same, as if a former replevin ba 
deen made, 


ght”: Towry v, Manatied,3 How. Pr. 88; see Snow ». Ror. 21 





§.1714. Replevin, where order of arrest has 

ited.— Where an order of arrest is granted, a 
scribed in title first of chapter seventh of this a 
plaintiff's right to a replevin is subject to the foll 
regulations : 

. If the defendant has been arrested, pursuant 
order, a subsequent replovin cannot be made ¢ 
chattel, with respect to which the order was grant 

2. If' the defendant has not been arrested, a 
quent replevin of a chattel, with respect to whit 
order was granted, supersedes the order. 


Now. See 240, mubdlv. 1, ante; Snow v. Roy. 22 Wend. 6024 
Skinner, 6 How. 398; Tracy v. Veeder, 35 How. 209. 



































§§ 1726-1728. CHATTELS. 


tarnished to the court or referee, with a copy af 


summons and of the pleadings. 
NSM C2eeran Gottwald, 9. & 8p. 7; Watters, 


§ 1726. Verdict, otc, what to state—Tho 
report, or decision must fix the damages, if 
prevailing party. Where it awards to the 
chattel, which hae not been replevied, or 3 
awardsto the prevailing party a chattel, which bad 
replevied, and afterwards delivered by the ab 
unsuccessful party, or to person not s party, i 
Aion, Gxoeptis acevo epectiid ty the next 
the Value of the chattel, at the time of the trial. 


f Proceilure, 8261, amended; New York Guaranty and 
‘ V7 cb; Brewster ‘v, silllman, 39 10. 48; 











§ 1727, Substitute in certain cases for finding 
‘value.—A verdict, report, or decision, in favor of' 
defendant, shall not fix the value of the chattel, in 
of the foliowing case 

1, Whore the plaintiff is the general owner of: 
chattel; but it was rightfully distrained doing 
and its value is greater than the damages sust 
the defendant, by the injury for which it was di 
in-which case, tliose damages must be fixed. 

2. Where the plaintiff is the general owner of 
chattel, but the defendant had a special property. 
in, and the value of the chattel is greater than the’ 
of'the special property, or the sum charged upon. 
chattel by reason theréof ; in which case, the 
the special property, or the sum so charged, must 

xe 

In either of the cases specified in this section, 
verdict, report, or decision must set forth the 
why the valuo of the chattel is not fixed, 








Now. Alleys. Judgon, 71 N. ¥. 17; Seaman. Lace, 28 
Mitshogh s, Wiinan. 9N: ¥. 56); owdeend , Dargy. Sid aepe 
oo Weaver v. Dar), i hic diy Bains 





gr Wome iB. 
‘80. 


1728. Verdict, eto., for part of several z 
thereupon. —Whore the action is brought 
‘ocover two or more chattels, the verdict, report, oF, 


dision may award to one party one or ‘more dist — 
chattels, which can be identified, and get apart from tha 








i 






























$8 1737-1739. CHATTELS. 


chattel cannot be maintained, after an action has 
‘commenced upon an undertaking, aa presoribed 
section, [.aws 1880, ch. 270 ; Laws 1872, ch, 498. 


eee A natn: eaten gs a 
SU MORITELAS Chaat wd: BR 





ARTICLE SECOND, 


ACTION TO FORECLOSE A LIEN UPON A CHATTI#as; 


Bre. 1737. Action; when and in what courts maintainable, 
73k. Warrant {oelze chattel ; proceedings thereupon, 
Vast Judge 
To. ‘Action in infertor court, 
Wat, Application of this article, 


§ 1737. Action; when and in what courts 
abie— An action may be maintained to forecloee a, 
upon a chattel for a sum of money, in any case 
auch @ lien exists at the commencement of the 
The action may be brought in any court, of 
not of record, which would have jurisdiction to 
a judgment, in an action founded upon a contract, 
sim equal to the amount of the lien. *, ‘ 
ot lis nds | Sen ch tila ABE: OR. ine 
2. Oitver, es N.Y. 308; Har 0, Ten Bek, Johns, a. 404 
&. Stevens, Steiro, 3 

§ 1738. Warrant to seize chattel; 
thereupon.— Where the action is brought in the, 
preme court, a superior city court, the marine cour 
the city of New-York, ore county court, if the 
is not in possession of the chattel, a warrant may: 
granted by the court, ora judge thereof, co 
the sheriff to seize the chattel, and safely keep 14 
abide the final judgment in the action, ‘The pro 
of title third of chapter seventh of this act apply. 
sucha warrant,and to the proceedings to procum 
id after it has been issued, as if it was@ warrant, 
attachment, except as otherwise expressly prescribedia: 
this article. See ante, S$ 635, 712, ' 

New. 


ate 
$1739, Judgment.— In an action brought ina. 
specified in-the-last section, final judgment, in fave 


























991761-1753, MARRIAGE. 


band and wife ; or on theground of fraud, ifit+ 
that, at any time before the commencement | 
the parties voluntarily cohabited as husband an 
with a full knowledge of the facts constitat 
fraud. 

1 






cman r. Gligsiman, 
Wolfson, Y AbD. 
shufeldt, 3 Paige, 431 


$1761. Custody, maintenanoe, eto. of issue « 
a marriage.— The court must, upon the applic 
the plaintif, award the eastody of the eklldre 
marriage, which is annulled on the ground of 
duress, ot fraud, to the innocent parent, unlest 
pears that the latter is unfit, for any reagon, t 
the custody of one or more of the children, in 
case the court must give such directions r 
thereto, as the interests of the child or children r 
‘Tho judgment may make provision for the edi 
and maintenance of the children, out of the p 
of the guilty parent, 

1a. 252, amended. 

§ 1762. Action on the ground of physical ir 
ity— An action to annal a marriage, on the 
that one of the parties was physically incap: 
entering into the marriage state, may be mail 
only by the injured party, against the party 
incapacity is alleged. Such an action must b 
menced, before two years have expired since th 
riage, 








Devenbasch », Devenbant, 
Grisin, ie. Kal meric 









§ 1763. Certain proceedings regulated fn ac 
annul marriage— In an action brought as pre 
in this article, final judgment, annulling the mm 
eball not be rendered by default, for want of 
pearance or pleading, or upon the trial of an 
without proof of the facts, upon which the all 
of nullity is founded. And the declaration or 
sion of either party to the marriage is not lon 
ent as proof ; but other satisfactory evidence 

facts must be produced. In such “an action, 


‘§§ 1766-1757. DIVORCE. 


ARTICLE SECOND. 


ACTION FOR A DIVORCE. 


eT ya cam con pay mao 
He Gre boteckta eta 
Ticrmmncicionren 
cunt 
Het Coboue start 












§ 1766. In what cases action may be 
In either of the following cases, a husband or a 
may maintain an action, against the other party’ 
‘marriage to procure a judgment, divorcing the pall 
and dissolving the marriage, by reason of the damm 
ant’s adultery. 

1. Where both parties were residents of the 
when the offence was committed, 

2. Where the parties were married within ths 

8. Where the plaintiff was a resident of 
when the offence was committed, and is 
thereof, when the action is commenced. 

4, Where the offence was committed within the! 
‘and the injured party, when the action is 
is a resident of the State. 

red poet ake so Cartel Gana 2 than go Boon 
ERY Sint 19 Wale nS anon Crue 

1757. Answer; mode of trial; 

i The anower of the defendant may bo 
Rithout verifying it, notwithstanding the verf 
the complaint, If the anewer pute in issue the al 
tion of ‘adultery, the court must, upon the app! 
‘of either party, or it may, of itsown motion, make 
order directing the trial, by a jury, of that issue; @# 
which purpose, the questions io be tried mast be 
‘pared and settled, as prescribed in section 970 of 
act. If the answer does not put in issue the 
of adultery, dt if the defendant makes defsult 
{Potting or leading, the plainti—, pofore he is eakiid 

judgment, must nevertheless satisfactorily prove:th 
material allegations of is complaint, and also, by ki 














§ 1760-1761. DIVORCE, 


3. If, when final judgment is rendered, dissol: 
marriage, the plaintiff is the owner of any real p. 
or has, in her possession, or under her control, 
sonal property, or thing in action, which wae'l 
her by tho defendant, or acquired by her own ht 
or given to ber by request or otherwise ; orif's 
may thereafter become entitled to any property 
decease of a relative intestate; the defendant e 
o any interost therein, absolute or contingem 
or after her death, 

4. Where final judgment is rendered, dissolt 
marriage, the plaintiff's inchoate right of dower 
real property, of which the defendant then is 
therctofore seized, is not affected by the judgm 

1.8 49.45 and 45; Kamp v, Kamp, 9 N.Y. 213: vee, 


Walle Wait, 4N. ¥. sb: Forrest y, Botest, 6 Duer, jigs Ka 
Be W'S. usd: mavagary. Ci Gotti & 


WW 
aly Forrest v:Forrent 


















$'1760. 1d} when action brought by bus 
Where tle action is brought-by the husband, 
lowing regulations apply to the proceedings ; 

1, The legitimney of a child, born or begotte: 
the commencement of the offence charged, is not 
by a judgment dissolving the marriage ; but th 
macy of any other child of the wife may be dete 
‘as one of the issues in the action, In the ab 

roof to the contrary, the legitimacy of all thee 
agotten beforo the commencement of the acti 
be presumed. 

2. A judgment dissolving the marriage d 
impair, or otherwise affect, the plaintiff’s rig 
interests, in and to auy real or personal property 
the defendant owns of possesses, when the judy 
rendered. 

8. Where judgment is rendered dissolving 1 
siago, the defendant is not entitled to dower i 
the plaintiff's real property, or to a distributive 
ihis personal property. 


1a 485 Sebi, s, Braden, 6 N.Y. 
tag RRE Sots, Bend sh apes 


§ 1761, Marriage after divorce for adultery- 
































CORPORATION. 


the summons delivered to thedefendant, upon pat 
service of the summons, or delivered to him wi 
the State, or published, pursuant to an order fa 
purpose, obtained as prescribed in chapter fifth of th 
contains the following words, or words to the same: 
legibly written or printed upon the face thereof, t 
« Action toannul a marriage”; “ Action fora div 
or “Action for a separation”; according to the & 
of this title, under which the action is brought, UV 
the summons is personally served, but a copy a 
complaint is not served therewith; or where ao 
the summonsand a copy of the complaint are delt 
to the defendant without the State, the cortificate< 
davit proving service, must affirmatively state, 1 
ody thereof, that such an inscription, setting tt 
copy thereof, was so written or printed upon the fi 
the copy of the summons delivered to the dofends 


New. See Rules 6 3,76 and 8; People ex rel, Comm'rs. Bt 
Bun, sie; Grocker #: Crocker, 1 Bim Super. Ok 257 and 2. 








TITLE IL. 


Actions relating to a corporation, 


<Anmour 1. Action by a corporation. and actlon agalnst a oorpore 
reegrerdamagen oF propery. 
2. Jullicia supervision of corporation, and of the ofbe 
‘3. Actions to procure the dissolution of a 
‘actions to enforce the individual lability of the off 
Members of a corporation, with or without « dist 


Thereot, 
4. Actlon by the people to annul « corporation. 


& Provisions applicable to two or more of the actions 
‘thie ties Sees 


ARTICLE FIRST, 


ACTION BY A CORPORATION, AND ACTION AGAIX 
CORPORATION, TO RECOVER DAMAGES OR PROPEE 


(@z0. 1775. Complaint in actions by or against corporations, 
Hig ums fn yee eee 
He beeen 

as ition, gen ain 
HS Galena rn. coeae 
Wace is ifr tana, 


* See unte, § 1757. 
























§§ 1779-1780. CORPORATION. 


of the complaint, either personally with the-y 
mons, or upon the defendant's attorney, pursuant 
demand therefor; or, if the service of the 
otherwise than personal, at the expiration of 
days after the service is complete. 


Ti, 88,9 and 10; Tyler v, Atna Fire Tax. Co.,2 Wend. 290, 


$1779. When foreign corporation may 
action may be maintained by a foreign cor 
like manner, and subject to the same regula 
where the action is brought by a domestic 
‘ept as otherwise specially prescribed by law. 
a foreign corporation cannot maintain an action, 
upou an act, or upon a lisbility or obligation, 
or implied, arising out of, or made and entered 
consideration of, an act, which the law of the 
forbid a corporation or association of individaals to 
without express authority of law. ‘This sectian 
not affect the validity of a meeting of the 
or directors of @ foreign corporation, held withix 
State, where such a mecting is authorized: by the 
of tho State, country, or government by or under 
the corporation is created ; or of an act, done st 
meeting, which is'not in conflist, with the sae 
the laws of the State, “s 
, Bank of Michigan Jesup, 10 Wend. 10: Perms 
BLK. r28 Wend. 8; Li ch. OHO Ba BD 

$1780. When foreign corporation may be 
Am action against a foreign corporation mey be 
tained by a resident of the State, or by a domes 
poration, for any cause of action, An action 
foreign corporation may be maintained by 4 
eign corporation, or by a non-resident, in one of the 
lowing cases only : 4 

1. Where the action is brought to recover 
for the breach of a contract made within the Sista, 
relating to property situated within the State, m, 
time of the making thereof, 

2, Where it is brought to recover real. 
ated within the State, or a chattel, which 
within the State. 

8. "Where the sause of action arose within the Sitm™ 























§§ 1782-1783. CORPORATION. a 


officers of a corporation, contrary to ® 

or for e porposs foreign to the inwful enon aad 

jects of the corporation, where the alience knew 

purpose of the alienation, 3 
6. Restraining and preventing such an aliead 

where it is threatened, or where there is good reaat 










apprehend that it will be made. 3 

or diner tN IR: 82) 05S! Selatan 8 and 

H. Gove, Rimore,® Hin, 24: Robison 9. Smith, 8 Paige 27 
el, a Cou. Jenkins Moat 


nie Hew. chs 3, Pama 9) Fun it 
‘ateati oR 23 Barb, 378:”Belaer e. Mall. ai N.Y, Gigs amt 
Daley liar; Newbury: Garand tar 21 Wate» We 

§ 1782. whom action to be brought—An a 
may be ptt A ‘as prescribed in the last ection, 
attorney-general in behalf of the people of the 
or, except where the action is brought for the pur 
speci! in subdivision third or fourth of that seq 
by a creditor of the corporation, or by a trasiog, d 
tor, manager, or other officer of the corporation, 
& general superintendence of its concerns. 

‘Td., 235, amended ; L. 1870, ch. 151, #2 (7 Edm. 662). 

§ 1783. This article, how construed.—This a1 
does not divest or impair any visitatorial power ov 

ration, which is vested by statute in a Compt 

oF @ public officer. 
tt. 











ARTICLE THIRD, 


ACTIONS TO PROCURE THE DISSOLUTION OF A COEF 
‘TION, AND ACTIONS TO ENFORCE THE INDIVI 
LIABILITY OF THE OFFICERS OR MEMBERS OF A‘ 
PORATION, WITH OR WITHOUT A DISS0LU 
‘THEREOF. 


tmp Aen otto fr mine 
ten duty if moi 
heat 

@ aoa 

REESE GS Shes, emma et twat 
Sse fers Severe ern 

sm Gln SOEs a tat 
eel 














$§ 1797-1798. CORPORA'TION. 


ARTICLE FOURTH. 


ACTION BY THE PEOPLE TO ANNUL A CORPOR 


2 1797. Action by attorney-general, when legislature direst 
oe aE eet 
ci 








Issue, 
(Proll to be fled and published, 


§ 1797. Action by attorney-goneral, when 
ture directs.—The attorney-general, whenever | 
directed hy the legislature, must bring an action 
‘a corporation created by or under the laws of th 
to procure a judgment, vacating or annulling th 
incorporation, or any act renewing the corpora 
‘coutinuing its corporate existence, upon the grou 
the act was procured upon # fraudulent sugges 
the concealment of a material fact, made by or ¥ 
Knowledge and consent of any of the persons 
porated. 

Cote Proc. « 
‘bers 2s Bur. 
Bitow, bo 

ee Mani 

en. 3 
Hilistate F Conc os 

§ 1798. Id.; by leave of court—Upon leay 
granted, as prescribed in the next section, the at 
general may bring an action against 's corp 
created by or under the laws of the State, to pn 
judgment, vacating the charter or annulling th 
‘ence of the corporation, upon the ground that 
either 

1, Offended against any provisiom of aa act 
sander which it was created, altered or renewot 
‘act amending the same, and applicable to the ¢ 
tion; or, 

2. Violated any provision of law, whereby it} 
feited its charter, or become liable to be dissol 
the abuse of its powers; or, 

8. Forfeited its privileges or franchises, by a 
to exercise its powers ; or, 





= 2R. 8. sro fac Fitm, 600), The Poop! 
"The Peopt yor of NeW. 10 AbD. 4 
demsby eV eriuont Copper Sniig Go. 6 Barb 
‘9 Wend, 38? Bank of Magara ve. 9 
Rochester City Bank, 11 Palgo, U8; 1 
























7 7 
DECEDENT’S ESTATE. 


Jaw of the State, is brought against one or a 
sone, as stockholders of a corporation or jot 
association, an objection to any of the proces 
not be taken, by a person properly made = 
in the action on the ground that the plaintiff he 
with him, as a defendant in the action, » persod 
name appears on the stock-books of the corpot 
association, as a stockholder thereof, y 
ring; but who is misnamed, or dead, 

Tiable for any cause. In such a case, the court 
any time before final judgment, upon motiono 
party, amend the pleadings and other papers, 
Prejudice to the previous proceedings, by sute 

true name of the person intended, or by 
out the name of the person who is dead, or not 
and, in a proper case, inserting the name of bi 
sentative or successor. 

‘L, 1809, ch, 167,82 (7 Bam. 425). 


TITLE I. 
Actions relating to the estate of a decedon 


noes Any erect ant, 

+ Aly gens tats aaa 
& Action to establish or tmpeach a will. 
eGacheainumeyare, 


ARTICLE FIRST., 


ACTION BY OR AGAINST AN EXECUTOR OR ADM 
‘TOR. 


Gao, 1214, Action, ete, by and against executor, eto, to de t 
‘Teprésentative capacity. 
eis. When personal and repiceentative causes of act 


Re AR et act wean 














§§ 1822-1824. DECEDENT’S ESTATE, 4 


seo Wambaugh r. Gates, 11 Palge, 808; Bennett v. 


Tou; Halsey v. Read, 9 Paige, 446; Whitaker w. ‘Youn Tow a 


§ 1822. [Amended, 1882.] Limitation of 
creditor onclaim rejected, ote. Where an 
administrator disputes or ‘rejects a claim 
estate of the decedent, exhibited to him, 

or after the commencement of the publication 
tice uiring the presentation of as preaq 
by lew, ualose tho claim ig referred, as'p 

law, the claimant must commence an action for 
covery thereof against the executor or administz 
within six months after the dispute or rejection, ¢ 
no part of the debt is then due, within six m 
after a part thereof becomes due; in default wh 
he, and all persons claiming under him, are fo 
barred from maintaining such an action thereupon 
from every other remedy to enforce payment th 
out of the decedent's property. 
ocdeacis HP Ge Giant, dexion: 2h Wend: tr: Wilton 
Eben, fh oiericky Snlin, La. 28, Boibeer Gamay 


fan Saun’r. Farley. « Daly, ies Kidd e- Ohaproan, 
al Bank of Fishel Speight 47 N- . y Biate 











fz 








§ 1823. Decedent's real proj not boun 
fadgment against executor, etc.—Real property, 1 

elonged to « decedent, 18 not bound, or in any 
affected, by a judgment'against his executor or at 
istrator, and {s not liable to be sold by virtue 
execution issued upon such a judgment, unles 
judgment is expressly made, by its terms, a Hen 
‘Specific real property therein described, or oxp 
directs the sale thereof. 








2.8. 49,112 (2 Bm, 469. See,2 1815, ante, and Bank of C 
tot or Corhbac AbD Be, yt SO 


§ 1824 Want of assets not to be ploaded by « 
tor, eto.—In an action against an executor or adi 
trator, in his representative capacity, whereit 
complaint demands judgment for a sum of mone, 
existence, guificiency, or want of asses, shall n 
pleaded by either party; and the piaintif’s right 
covery is not affected thereby, except with respt 
the costs to be awarded, as prescribed by law. A 














§§ 1840-1842. DECEDENT’S ESTATE, | 


fendants, in proportion to the 1 or 
ehare, ax the case may be, received. by each 
and the final judgment must award, against eech! 
ant eeparately, the proportionate sum thus 
‘The costs of the action, if the plaintiff is 
costs, must be apportioned in like manner; exed 
the expenses of serving the summons upon-a 
fendant must be taxed against him only; a 
sheriff's fee, for returning an’ execution, may b 
against each defendant, against whom any 
awarded. 5 
oes Ee Matar ss Raro. gaes* Sebermertorn w 
§ 1840, Recovery ina several action— Wt 
action is brought against the surviving husband 
only, or against one only of the next of kin, or le 
‘the sum, which the plaintiff is entitled to recon 
not exceed the sun which he would have been ¢ 
to recover from the same defendant, i 
brought, as prescribed in the 
Td, 2224, 25and 2, consolidated. See cases cited under 2 18% 


§ 1841, Requisites to recovery in action: 
atee.— If the action is brought against a leg 
against all the legateos, the plaintiff must show, 

1. That no assets were delivered by the exec 
administrator of the decedent, to the survivin 
band or wife, or next of kin; or 

2, That the value of assets, so delivered, bi 
recovered by some other creditor ; or 

3. ‘That those assets, after payment of the expe 
administration and preferred demands, are no 
cient to satisfy the demand of the plaintiff; in 
case, ho can recover only for the deficiency, 

14,227, amended. Stuart v, Klssam, 11 Barb, 271, 


sy 2842 12.) tn sotion against a preferred 

ere some of the legatees are preferred to 

action may be maintained, as prescribed in the E 
‘sections, against ono or all of those who are ¢ 
preferred, or equally deferred, ns if the legatoos 
Class were all the legatees. ‘But where it is 
against a preferred legatee, or a class of proferr 
Atees, the plaintiff must show, in addition to th 























€§ 1846-1848, DECEDENT’S ESTATE. 
‘is complaint, or alleges in a supplemental 6 
that reel property, other than thet included fm 
cree, descended ot was devised to the de! 
the plaintiff elects to proceed under such an 
he is entitled to a preference in payment, oub, 
real property, with respect to which, the slloge 
made ; but he cannot share, as a creditor, tn 
ution of the money, ari ‘rom. ‘disposal 
real property, described in the decree; aut tha 
ment in the action does not charge, or 
that property. 
Td, 80, " 
1846. Action must be joint.— An action 1 
heirs or devisees, brought as proscribed in the lat 
sections, must be brought jointly ot all the 
to whom any real property descended from th 
dent, or jointly against all the devisees, as th 
may’ be, 
L. 1g, Che ots 173) (4 Edm. 600), amended. Kellogg v. Ob 


How. 433: Guantdy 0. Caasldy, 1 Bards Ch 407; Me 
BBL; Neato, Wood #: Woody’ 38 'barb: 86, Wilkes, 


§ 1847. Recovery to be apportioned. — In 
action, the sum, which the plaintiff ts entitled 
cover, for damages and costs, must be appo 
among all the defendants, in proportion to the v1 
the real property descended to ouch heir, oF dev 
each devises, as tife case may be, as prescribed 
tion 1839 of this act, for a similar apportic 
among legatees or next of kin, in proportion to 
sets received by them. The Boal jent 
like manner, award against each defendant the } 
tionate sum, with which he is chargeable, 

RE Sh Hand 82 Bim. 70, Matton ». Grim, 3p 


ae He A: Se a Bo 8 
Becher’ Bate, a, 


2 
1848. Requisites to recovery h 
whore the acta i Drought agains? helre, thoy 
must show, either 
1. That ‘the decedent’s assets, if any, with 
State were not sufficient to pay the plaintiff's < 
‘addition to the expenses of administration, and« 
@ prior class; or 





any way 











‘Cow. 00); Schermernorn 








: 4 
B§ 1863-1865. DECEDENT’S ESTATE. 


‘descended or was devised to a defendant, had i 
aliened by him at the time of the commencemel 
action, the final judgment must direct, that thd 
the plaintiff, or the proportion thereof which 
titled to recover against that defendant, be colle 
of that real property. Such a judgment is pt 
‘asa lien upon that property, to 8 judgment + 
against the defendant, for his individual deb 


mand. 
(4 gn, Panny, Row ag, 3: wi 
7 ere ay tk 


Se Wambat 
i mas; Van We 

fee, Id.; when not a lien on land alien 

fu 









lorsis v, Mowat, 

\dgment, rendered as prescribed in the last 
dces not bind, and the execution thereupon @ 
any way affvct, the title of a purchaser, 
faith and for value, acquired before a notice of 
dency of the action is filed, or final judgment is 
‘and the judgment-roll filed. 


1, a ded and condensed. | Wari 
Mag utes, 1 How. ADD. Cas. 247 
i 









Ta Es 

§ 1864. How judgment taken, when land a 
It it appears that, before the commencement oi 
tion, or afterwards und before the filing of a 
the pendency of the action, the defendant alit 
real property descended or devised to him, or 
thereof, the plaintiff may, at his election, ‘tak 
judgment against him for the value of the pr 
aliened, or 50 much thereof a8 may be necessa 
an action for the defendant’s own debt. 

‘Iil., 249, and part of 261, Van Densen v. Brower, 6 Cow. 


§ 1856. Classification of debts, to be enfo: 
der this article.— Where the surviving husbanc 
next of kin, legatces, heirs, or devisees, are 1 
demands against the decedent, as prescribed in 
cle, they must give preference in the payment 
and they are so Jiable therefor, in the order p 

y law, for the payment of debts by an execut 
ministrator, Proference of payment cannot be 
@ demand, over another of the same clas: 
where a slinilar preference by an executor or 
trator is allowed by law. ‘The commenceme 








$$ 1860-1861. DECEDENT’S ESTATE. 


sively upon the real rty descended or 
or makes it payable exclusively. by the heir or 
or out of the real property descended or de 
resorting to the personal property, or to any 
property descended or devised. 

1A, 122% anul 34 amended. 


#1860. One action, where same in he 
viseo, otc.—Where a person, who takes real 
of a decedent by devise, and also by descent ; or 
takes personal property as next of Kin, and also 
atee ; or who takes both real and personal p1 
either capacity ; or who is executor or adm! 
and also takes in either of the before mentioned 
ties ; would be liable in one capacity, for a 
against the decedent, after the exhaustion of the 
against him in another ea 3,the plaintiff, in 
action to charge him, which canbe maintained, 
out joining with him’any other person, except a 
whowe Mability {a in all respecte the same, may 
any sum, for which he is liable, although the 
against him in another capacity was not 
But thiy section does not increase the sum, which 
plaintiff is entitled to recover it him, in the 
pacity in which he is actually liable ; nor doosit 
‘adefendant individually, who is liable only ina 
sentative capacity. 

New. See Stuart e. Kissam, 11 Barb. 271. 
























ARTICLE THIRD. 


ACTION TO ESTABLISH OR IMPEACH A WILL 





Bre. 1961. When action to establish a will may be brought, 
Inge! Judgment, that weil be established: 
Jest. Judgment adinitting the will to probate, 
Ikea! Contents of Jusement: surrogates duty, 
Tei. Proofof lost will in certain eases, 
ic. will relating to real property. 
is articles 


§ 1861. When action to establish a will mayb 
—An action to procure a judgment, establ 

be maintained, by any person ‘inter 
ishment thereof, in either of the fol 





a 















§§ 1864-1866. DECEDENT'S ESTATE. 


in the Inst section, must direct, thatan exemplified 9 
thereof be transmitted tothe surrogate having jul 
tion, and be recorded in his office ; and that letter#t 
tamentary, or letters gf administration with the’ 
annexed, be issued thereupon from his court, in' 
same manner, and with like effect, as upon a will 
proved in that court, 
‘W., last part of 2 67a. 


$ 1864. Contents of judgment; surrogate’s duty- 
copy of the will so established, or, if it is lost oF 
stroyed, the substance thereof must be incorporated | 

finial judgment, rendered as prescribed in the last, 
tion; and the surrogate must record the same, and is 
letters thereupon, as directed in the judgment. 

New. 

$1865, Proof of lost will in certain cases— 
the plaintiff is not entitled to a judgment, establish 
a lost or destroyed will, as prescribed in this art! 
unless the will was in existence at the time of the 
tutor’s death, or was fraudulently destroyed in his} 
time; and ite provisions are clearly and distin 
proved by at least two credible witnesses, a correct € 
or draft being equivalent to one witness. 




























M., EA q 
Wal joughion, : 
Ailey 6 Pulye, as a... he La x 





ont i N.Y, 61 sce Voorne 
Voornees pveritt vert, a1 Harb, @.-amuy6 Al 
SPasrs Coma, of ‘Apps, Crant es Grant 1'Sandh Ch, 2, 

§ 1866. Action to establish, etc, will, relatiny 
real property— The validity, construction or ef 
under the laws of the State, of a testamentary disy 
tion of real property situated within the State, or 0 
interest in such property, which would descend to 
heir of an intestate, may be determined, in an ac 
brought for that purpose, in like manner as the vali 
of a deed, purporting to convey land, may be de 
mined, ‘The judgment in such an action may perp 
ally enjoin any party from setting up or from impe 
ing the devise, or otherwise making any claim int 
‘travention to the determination of the court, as jus 
requires. But this section does not apply tome 
‘where the question in controversy is determined by 





















g§ 1870-1871. JUDGMENT CREDITORS 


such notice to the parties interested, as 
directs, and upon such security, if any, as te: 
ecems proper, For the purpose of carrying’ 
the judgment and orders of the court in 

‘80 appointed is the succeseor 
ving executor; and has, subject 
direction of the court, the like power, as an 
trator with the will annexed. 

‘BR. 8.78, 845; Te 1868, ch. 466 (2 Kam, 164), 

§ 1870. Next of kin defined —The 
kin,” as used in this title, includes all those 
under the provisions of law relating to the 
of perwonel property, to share in the unbeqr 
assets of a decedent, after payment of debts and 
penses, other than a surviving husband or wife. 

Wow, Bee a 190 and 2514, subd. 12, post. 











TITLE Iv. 
Other apeciat actions and rights of action, 


Amma}, Judgment creditor's action, 
'2: Action by a private person ‘apon an official bond, 
& Action by « private perwon fora penaley or friars 
 Miscetincous actions and rights of acon. 


ARTICLE FIRST. 
JUDGMENT CREDITOR'S ACTION, 


as ce iin ha cs 
fhe. en Joann ee may rg sin 
Beer 
IES SSE ae met mere 
Fe eee APL. oon, 
eee Coe 
Hee Hor Sp aro cot sey cant te 


1871. When jadgment creditor may t 


.en an execution against the property’of a, Bra 
debtor, issued oat of a court of record, aa preserit 


4 








$$ 1873-1875. JUDGMENT CREDITORS 4 









bs unr, Bank 
“Hr: eckson e. Gufan is AD. 5. 
Si App Dee, 18TH Abe he 3. ie 
§ 1873. What property may be reached —Thed 
judgment in the action must direct and provide fost 
satisfaction of the sum due to the plaintiff, out ati 
money, thing in action, or other personal p: 
longing to, or due to the judgment debtor, or 
trust for him, which is discovered in the action ; wha 
the same might or might not have been originally tal 
Dy virtue of an execution, 5 


70.19%, Chantauqua Co, Bank. White, 6,2 
‘anit uses, (a4 on’ Votes, Wearingan, Gs By 












ieee a an 
3 3 arb. ty Tompkins c. Fanas 
Rate wae Rot casio BE 
Breet re kunyss9 N'Y Weel Dig. 2 : 

§ 1874. Interest of jud; it debtor in land cont 
may be reached.—The final judgment in the st 
must also direct and provide for the satisfaction of 
sum due to the plaintiff, out of the interest, if any 
the judgment debtor, in'a contract for the purchas 
real property by him ; either by selling the interes 
by transferring it to the judgment creditor, in 6 
manner and upon such terms, as the court deems i 
conducive to the interests of the parties, Where 

reou, bound to perform the contract to the judge 

jebtor, is a defendant in the action, the final judge 

may direct a specific performance of the contract 10 
judgment creditor, or, where the interost in the cont 
4s directed to be sold, to the purchaser. 


144, 15 (1 Bm, #6), amended. ' Watson v. LeBow, 
uyler, 9 Paige, 415; sec, also, Farnham v, Ci 














§ 1876. Id.; how applied. —In a case specified in 
Jast section, the value of the interest of the judgn 
debtor holding the contract must be ascertained, w 
the direction of the court; and so much thereof s 
necessary must be applied to the payment of the 


4 





§§ 1879-1880, ACTION ON OFFICIAL BOND. 


Ft Se HO ANY, a, Oh 
Saar crys Siu Ssh, Boot Rene 
$1879. Application of this article; what 
cannot be reached.—This article does not 
case, where a judgment debtor is a ration, € 
by or under the laws of the State. Nor does it 
the discovery or seizure of, or other interferen 
any property, which is expressly exempted by lat 
Jevy and sale, by virtue of an execution; or any: 
‘thing in action, or other property, held in tram] 
judgment debtor, where the trust has been 
‘or the fund so held in trust has proceeded from, 
son other than the judgment debtor ; or the 
‘the judgment debtor for his personal services, 
within sixty days next before the commencement’ 
action, where it is made to appear, by his oath or 
wise, that those earnings are necessary for the use| 
family, wholly or partly supported by his labor, ‘ 
















jarker . jiarrison,42 N.Y, Sup. ‘Oh 
tan, 70: Aliya v. Poursion, 68 
Puewistoa 2: Brew, 13 lune 






ARTICLE SECOND, ‘ 
ACTION BY A PRIVATE PERSON UPON AN OFFICLAL BG 


. 
‘810.187, Application for leave to ane merits ond; proat rues 
St: SPbgrathty aa e acion acroapooe 
TB: Sieee Are anhote 
Tee Galeton otcution wth a dence exveent 
: Galeton aaa wen 8 - 
18S: When cahmant entited fo ratable doctvations 
fox. ction upon enrtonae's wond, : 
2S Action Uhh 8 Suet eeu bond, 
Isak Action ipon‘ofisat bon of other oficers 
Iie Actions ee" caer ube la hes eto repute, 
Tein Recvere sic esmed mibte otenr 
Tan, Beutandts¢nonees whee Reet Before application 
Sar Rpplcaton iny'be made Ms pane 


§ 1880. Application for leave to sue sheriffs boy 
proof required.—Where a sheriff is liable for the caq 
‘of a prisoner committed to hia custody, or is gal 7 
any other actionable default or misconduct in hi 
the person injured thereby may apply to the supr 














8 1891-1893. ACTION FOR PENALTY, 2m 


order of a court, or in a special specifi 
fitle twelfth of ‘chapter seventeonth of this sot, @ 
plication for leave to prosecate his official bond mf 
made to the court by which, or pursuant to:4 
order, he was appointed, or in which the jr 
rendered, as the case may be, An action, 
prescribed in this section, mast be brought in thet 
to which application is made for leave to bring tt 
New. ‘: 
1891. Demand of money ; when necessary t 
Piloation Where the defeat by reason of whi 
application for Jeavo to prosecute an official ba 
made, as prescribed in this article, consists of the 
payment of money, and special provision is not ¢ 
wise made by law, the applicant must prove a de 
of the money from the officer, or that a demand ¢ 
be made, with due diligence,” But such proof 1 
necessary where the applicant has recovered @ 
ment against the officer. 
New. Rulnelander e, Mather, 8 Wend. 102; see Crane o. By 
‘We 534; 8 Oy 4 Ad. 673] 800 Nelson 8. Kerr, 30 N. Ye Sade 
§ 1892. Application may be made ox 
plication for leave to prosecute an official bond, a 
scribed in this article, may be made without notict 
in that caso the officer, oF either of his sureties 
apply, upon notice, to vacate an order permittin 
plicant to maintain an action, upon any gr 
showing that it ought not to have been granted 
e418 ADD. 1093 4 

















ARTICLE THIRD. 


ATION BY A P.AIVATH PERGON FOR A PHNALTY Of 
FSITURE. 


Bee. Action by person 
Be Acta BY Samat 
1s. EL who nat barrel ia colts reoover. 
HL! Shas ot Care i onan corer. 
Har Ipsoraients pan Seam 
HE Wit prt of «You be corer 


1893, Action by person 5 aggrin 
wheres ‘penalty or fOrtelture is given ‘4 8 atatt 
& person aggrieved by thé act or omission’ of an 









§5 1898-1900, AUTIONS FUR WRONGE TY 


” ote.; adding such, 
identify it with conve! 
tainty, and also specifying the section, 1£ pe 
forfeitures are given, in different nections thera 
different acts or omissions, pr 


sok 
axton, isl erBostvant 20 Sof 
Harte 1, Geunnisionets of tse ws Doherty ib ow Be 
rague r. Ltviny 27 Hie te au 
$1898. When part of a penalty may be 
— Where a statute gives a pecuniary penalty of 
feiture, not exceeding « specified sum, an action | 
‘be maintained to recover the sum specified; and 
court, jury, or referee, by which or by whom the is 
of fact are tried, or, where judgment is taken 
fault for failure to appear ot plead, the dameget 
ascertained, may award to the plainti the whole « 
or such a part thereof, as he or it deems proportial 
to the offence. uy 


1d., #15, amended, Lammond e, Volans, 14 Hun, 253. 











ARTICLE FOURTH, 
ORRTAIN ACTIONS TO RECOVER DAMAGES FOR WRO) 


Sec. 1899. Cit ant criminal prosecutions not merged. 
Tote, Action forauingyetc, im name of another, Made also 
lemvaus 
Joo. ‘Tvbte ant ther Increased damhakes ta'be recovered. 
we Action for causing death by negugence, ote. 
WW. Lf. 5 for wliowe bent. 


Jong: Next of kin denned, 

{i06: Action for slander of a woman, 

{bt When action for iibet eannot be maintained, 

1908: The last section qualified. 

9.2899. Civil and criminal prosecutigns not ner 

ere the violation of a right admits of a civil 
also of a criminal prosecution, the one is not m@ 
in the other. 

Code of Pric., 87. Gordon v. Hostetter, 7 N. 5108, 

§ 1900. Action for suing, etc., in name: of ‘ang 
‘Made alsoa misdemeanor.— If'a person, vexatio 
oF maliciously, in the name of another but withoni 
Jatter’s consent, or in the name of an unknown. pel 

















§§ 1904-1907. ACTIONS FOR WRONGS. 


husband or wife, or next of kin; and, when 
collected, they must be distributed by the pl 
if they were unbequeathed assets, left in his 
after payment of all debts, and expenses of adu 
tration, But the plaintiff may deduct theref, 
expenses of the action, and his commissions 
residue; which must be allowed by the 
upon notice, given in such @ manner and to suck 
‘sons, as the surrogate deems proper. 

TH, $2, as amended by I. 1M9 and 1870. 


§ 1904, Id.; amount of recovery— The dan 
awarded to the plaintiff may be such a sum, noty 
cevding five thousand dollars, as the jury upon a ¥ 
of inquiry, or upon a trial, or, where issues of fact 
tried without a jury, the court or the referee, deemd 
‘be a fair and just compensation for the pecuniary hi 
ries, resulting, from the decedent's death, to the ped 
or persons, for whose benefit the action ls breiy 
When final judgment for the plaintiff is rendered, 
clerk must add to the sam so awarded, interest thi 
upon from the docedent’s death, and include it in! 
judgment, ‘The inquisition, verdict, report or deel 
aay ep the day from which interest is to be @ 

uted ; if it omits so to do, the day may be determ{ 
Ep the clone. open wiidaviis, 


2, amended by Le i 
(beige Be ete 




















§ 1905. Next of kin defined The term, “ next 

kin,” as used in the foregoing sections, has the meat 
in section 1870 of this act. 
‘New. See #170, ante, Drake e, Gilmore, 62 N.Y. 59. 

§ 1906, Action for slander of a woman—In an 
tion of slander, brought by a woman, for words fm) 
{ng unchastty’to ler, its not necsaaary to allogt 

rove special damages, If the plaintiff is married, 
Bitiages recovered sre hor sepasate property. 
apf 1M ch, 210,81 (9 HA. 67); 1460, ante, Dian v. Rone, 


1907, When action for libel cannot be matatali 
—An action, civil or criminal, cannot be maintet 
against a reporter, editor, ‘publisher, or proprietor 4 








§§ 1911-1912. ACTION ON A JUDamENT, * 


—Any claim or demand can be transferred, ¢ 
one of the following cases é 

1. Where it is to recover damages for a persid| 
fury, or for a breach of promise to marry. 

9,’ Wheroit is founded upon a grant, which taf 
void by a statute of the State; or upon a claim4 
Interest in real property, a grant of which, by thet 
feror, would be void by such a statate, 5 

8 Where a transfer thereof is expressly fort 
by @ statute of the State, or of the United Stet 
would contravene public policy. 


See Corte of Prov.. 112 Getty 9, Devilu, 70 N. ¥. 
lera’ Nat.” Wank, 76 i. 632; Del 

12 Mun, 598% Drake. 
inter. Crawford, 





























Waker ? Boles, 19 id, 









Horner. Weak 24 N.Y 
fe Foowa, i at Dehn 
Dayton, 0 How, 113s 

§ 1911. Id.; cause of action for usury. —A ca 
action to cancel, or otherwise affect, an instramen 
cuted, or an act done, as security for a usurious i 
forbearance, can be thus transferred, where the { 
mont or act creates a specific charge upon pro 
which is also transferred in diseffirthancs thereo 
not otherwise ; but, in that ase, the transforee do 
succeed to the right, conferred by statute ups 
borrower, to procure relief, without paying, oF of 
to pay, any part of the sum or thing loaned. 

‘Wheelock 9. Lee, 6 N.Y, 242: Tedeman v. Ackerman," 16 Ht 
‘Freemans. Auld, 4a 8. ¥.90: Mullard. fay ists 60 
hora ‘Bini 


an, 12M ite, ellogge $0 grb 
horn rs Tatzaan, 14 id; Biocelle Kellogg, 80 Bart 
Boia. S30; Boughton &. "Rete a 















the atinch, eats 

mat, hast a al 
Bhasin baa cam ol 
in on. or spec 




















56-1926. ACTIONS BY OR. 


Drought,as prescribed in the Inst sectiot 
st the members of any association, whic 
for the entry of changes in the members 
iation, or the ownership of ite propert; 

book #o kept. 

7 See 1 1M9, ch. 157,82 (7 Bam. 426); also 8 1813, a2 


ARTICLE SECOND. 


TIONS BY OR AGAINST CERTAIN COUNTY, 
MUNICIPAL OFFICERS, 


16, 1923, Action by a tax payer agalnst a public oMcer, 
Wat: Actions by certain county, town, aid municipal © 
Isat; Actions against auch olleers 
1, Be fest two uetione quali, 
1420: Destination of such officers tn the summons, eta, 
1490: Sucemeor may be substituted. 
sat: When execution against officer not to issue. 


1926, Action by a tax payor against 

-—An action to obtain a judgment, p 
waste of, or injury to, the estate, funds, or 0 
erty of & county, town, city or incorporated 
the State, may be maintained against any offie 
or any ‘agent, commissioner, or other person 
‘its behalf, by a citizen, resident therein, who 
for and iy Tiablo to pay, or, within one year 
commencement of the action, has paid, a 
‘This section does not affect any right of act 
of a county, city, town, or incorporated vil 
public officer. 

















eit arta bankas BE 
7 np ty Hoard of Bekieation. 53H 
‘Bourn vs Bt: Jon, 30 eT Jae as Newt! 
355; Cungregation Shauri Tephilar, New York, 63 1c 
§ 1926, Actions by certain county, t 
officars—An action or special pro 
maintained, by the trusteeor trustees of 
the commissioner or commissioners 0° 
town; the overseer or overseers of the 
village, or city; the supervisor of a to 
euperintendent or superintendents of 
aupervisors-of a county, upon a contre 
‘with those officers or their predecessc 

















§ 1948, ACTIONS IN BEHALF 


CHAPTER XVL 


ACTIONS IN BEHALF OF THE PEOPLE 
SPECIAL PROCEEDINGS INSTITUTED IN' 
BEHALF, BY STATE WRIT. > 







TITLE 1.— Actions 1x BEHALF OF THE veorin 


{TITLE II.— Srectat PROCEEDINGS raercroTa 
STATE WAIT. 


TITLE L 
Actions in behalf of the people, 


Asriot 1, Action against the usurper of an office or franchises 
5, Xevion te vacate letterr-patonts Oo 
& ‘etion fra tae, penalty oF forteltare, or upon & 


colaane 
4 Certaisetions, founded upon the spolaton, or other 
propriation of public property ich 


8 Adlon to recover or forfeited 
Se eer rps sty ts ata an 
of the people: 


ARTICLE FIRST. 


AOTION AGAINST THE USURFER OF AN OFWuCE! 
‘FRANCHISE, 


se, Aso may btn sn 

ee tnt 
HBr Acacia adr ene rt 

coofingg (0 Utain booke ad papers . 








§ 1948. Attorney-general_may maintain satis 
"Phe attorney-general may miaintain art’ action, 
owninformation, of upon the complaint of = 
‘person, in either of the following cases: 





§B 1960-1954 ACTIONS IN BEHALF 


§ 1960. Action triable by jury—An action tat 
as prescribed in this article is triable, of courses 
right, by a jury, in like manner as if it was an 
specified in section 968 of this act, and withoat. 
curing an order, as proscribed in section 970 of thi 
pane, Segete ice Ss Mann ebaiebha > Resear 
Rite, #8 8.810. 4 

$1961. Assumption of office by person entith 
‘Whore final judgment is rendered, upon the righ’ 
in favor of the person so alleged to be entitled, 
after taking the oath of office, and giving an of 
bond, as prescribed by law, take upon himself the 
cutlon of the office. He inust, immediately theres 
demand of the defendant in the action, delivery ¢ 
the books and papers in the custody, or under the 
trol, of the defendant, belonging to the office 
which the defendant has been so excluded. 














Eee RUST REN STOMA ie CTT NAM 

§ 1962. Proceedings to obtain books and pare 
If the defendant refuses or negieestodeltver any ¢ 
books or papers, demanded as prescribed in the 
tion, he is guilty of misdemeanor; and the sam 
ceedings must be taken to compel the delivery th 
as are now or shall hereafter be prescribed by 
where a person who has held an office refines or 
lects to deliver the official books or papers to hit 
cessor. 










: and RK foe FE ante, People 


r ETE hae 
Pie RES eg prs 


er. @ADb. Pr. 22h. 


§ 1963. [Amended 1884.] Damages; how re 
ered.— Where final judgment has been rendered, 
the right and in favor of the person so alleged | 
entitled, he thay revover. by action, against the dé 
ant, the dainages which he has sustained in conseqi 
of the defendant's usurpation, intrusion into, tinlt 
holding, or exercise of the office. See 6 Wall, 2U1, 

ao sito R. Si, copier. Hallon. 
sory ico Peapts & Briokver’ Salt LMGgh Peover Baton. 


§ 1964. One action against several persons—W 




















§§ 1967-1959. ACTIONS IN BEHALF 


ARTICLE SECOND, 












ACTION TO VACATE LETTERS-PATENT, + 


107. When atorey-general may maintain acon. 
S00 HE Netto tants OF) 


i ; 
Be Sereda soe mato 


1967, When attorney-general 
The attorney-general may maintain an 
to vacate or annul letters-patent, granted by the 
of the State, in cither of the following cases: 

1, Where they wore obtained by means of * 
Jent suggestion, or concealment of a material fact, 
by, or with the knowledge or consent of, the persen’ 
whom they were issued. 4 

2, Where thoy were issued in ignorance of 
fact, or through mistake. 

3. Where the patentee, or those claiming under 
have done or omitted an ‘act, in violation of the 
and conditions upon which thé letters-patent 
granted, or have, by any other means, forfeited the: 
terest acquired under the same, E 

‘Whenever the attorney-general has good reason to! 
lieve that any act or omission, specified in this 
can be proved, and that the person to be made defen: 
ant hus no sufficient legal defence, he must commessl 
such an action, 2 

Cote of Proc... 9435, Peopie x, Clarke 9N. Y. 8. and thd 1 
par Poop Cola, ithe il Mitta awa ip Se 
BSR Ccheraierhorns id. ays OP % MMIAEROR, © Berm WS} 
1968. Action triable by jury—An action, 
aiteerinee in this article, is triable, of tion, bron 
right, by a jury, as if it was an action specified in tecthdl 
‘968 of this’act, and without procuring an order, as pi 
scribed in section 970 of this act. “ 
eo} 195, anta, an cases there cited, 
1989, Copy of judgment-roll to be 
re fual judgment, vacatiog or angal fing "tated 
ent, Is rendered in aa action, brought. as proscribed 
the ‘last section, the attorney-general must. caiisa’ 
‘copy of the judgment-roll to be forthwith filed in 















§§ 1962-1966. ACTIONS IN BEHALF - 


Boo He PParS TY. GOSt Reap’. van Eels « tome Ra 
Prayu t: Tyler, eit. dake 

$ 1962. Action for forfeiture, eta—Where' 
personel property bas been fortsited: or '« 
curred, to the people of the State ; or toan 
their use, pursuant toa provision of law, thy aff 

eneral, or the district-attorney of the county in, 
heaction is triable, must bring an action to reco 

roperty or pensity, in a court having jurisdiction 
PrP ere the Wipreme court ania justice's 
have concurrent jurisdiction of the action, it m 
brought'In either, at the election of the attorney-g 
or district-attorney. A recovery in euch an actiot 
a recovery, in any other action, brought for the 
cage. 

‘See Code of Proc 8447; 2B. 8, 4, 29 (2 Edm. 609). 

§ 1963, Money recovered; how disposed 
‘Money recovered in such an action, which is ndt 
wise specially granted or appropriated by law, 
when collected, be paid into the treasury of the 

Bee, alto d., R. 8.83. 


1964, Certain proceedings ings in the action 
—Bections 1807 and 1808.of this act apply to ant 
brought as proscribed in the last two sections, 

Bee 87 and 15 R. 8. 

§ 1966, Recognizance; how forfeited, —Whs 
condition of 1 recognizance is broken, an order « 
court, directing the prosecution of the reeognigant 
sufficient forfeiture thereof, 
rials SVE GT RTT 

§ 1966. Action on recognizance—Where a re 
ance to the people 1s forfeited, the district-attor 
the county in which it was taken, must, unless the 
otherwise directs, forthwith bring anaction to t 
the penalty thereof. It is not necessaiy, in su 
action, to allege or prove any damagés, by reason 
Breach ofthe condition; but where the people 
titled to Judgment thérein, they must have jad 
absolute, ‘for thé penalty of the recognizance, 


Td, 2%, amended: soe 4286, ante, and 1, 108, ch. 
abrib i, Dug, Lio Booplev- Oniy, i. dis; Boop’ of Wb 




















3 
¥§ 1969-1971. ACTIONS IN BEHALF ~ * 


§ 1969. Action in court of the State for publle 
illegally obtained, converted, etc.— Where anya 
donde, trodia, or edhor property, sid or ownwd W 
State, or held or owned, officially or otherwise, fo 
dehalf of a governmental or other public interest 
domestic municipal, or other public corporation, 
board, officer, custodian, agency, or agent of the: 
or of a city, county, town, village or other divisiar 
division, department, or portion of the State, haa 
tofore been, or is hereafter, without right obtaim 
ceived, converted, or disposed of, an action ton 
the rate, or to recover damages, or other compent 
for so obiaining, receiving, paying, converting, « 
posing of the same, or both, nay be maintained | 
people of the State, in any court of the State b 
Jurladietion thereof, although right of acti 
‘the same cause exists by Iaw in some other | 
authority, and whether an action therefor, in fa 
the latter, is or is not pending, when the action in 
of the people is commenced. 
snk RGN A881; HM 65 and 7H, anta; Poop. Tod 

§ 1970. Stay of other domestic actions; p 
thereto to be brought in—Where an action is 
smenced by the peopie, for a cause specified in th 
rection, the court in which it is brought may, upt 
epplication of any party thereto, grant an order st 
proceedings in any other action, brought, for the 
cause, in the same or any other court of the Sta 
@ public authority, other than the people; a 
necessary or proper, it may vacate any order orinte 
tory judgment, mado or rendered in such an a 
and it may, by the same order, or by a subse 
order, granted upon the application of any -pa 
either action, direct that any party to the act! 
stayed, be brought in, as a party to the actio: 
amenced by the people, 

Td.,12, amended, 

§ 1971. Actions, etc, in foreign courta—The 
cof the State may commence and maintain, in the 
name, or otherwise, as is allowable, one or more a 
‘enits, or other judicial proceedings, in any- co 
before any tribunal of the United States, or ¢ 




















§ 1976-1977. ACTIONS IN BEHALF 


an action, brought as prescribed in thie artiel 
which claims to be entitled ta the eustody or 
of auy of tho money, funds, damages, credita, or 
property, recovered by, or awarded to the pl 
‘the final’ judgment in the action, or any of the 
thereof, and not disposed of as prescribed. itt 
section, present, at any time after the actial 
of the money, and its payment into the State 
of the actual ‘receipt of the property by the 
the supreme court, at a special term Thereot held: 
county of Albany, a verified petition, setting forth 
facts, and praying for the relief to which be of, 
entitled. Notico of the application and a copy of, 
tition must be served upon the attorney-gei 
pon the hearing the court may make such & 
order, as justice requires, for the disposition of, 
money or other property, as prescribed in the last 
tion, 
Bee, als, 1.83. 
§ 1976. Attorney-general must bring action— 
attorney-general mustcommence an action, suit,or oth 
judicial proceeding, xs prescribed in this article, wl 
ever ho deems it for the interest of the people of 
Stato 20 to do ; or whenever he is 30 directed, 
by the governor. 
14.,84; sce 272, ante. 





Py 
ARTICLE FIFTH. 4 


ACTION TO RECOVER PROPERTY BSCHEATED, OR vee 
FEITED FOR TREASON, a 
* 
Sao, 1077, Attorney general to bring alectment for real property, cached 
‘or forfeited, 
3818. Wotloc to bo publisMed before trial or Jadgment, 

1979. When unknown claimants may be made defendanta, 

1980, Rect of Jadgment against unknown claimants. 
1961. Attorney-general to report recoveries to conimalastoners of tal 


office, “ 
1982, Aetlon to recover personal property forfelted for treason, * 


1977, Attorney-general to ejectment for 
pati escheated or forfeited—Whenever the net 
ney-general hag good reason to believe, that the title 
or right of possession of, any real property, haa vorta 














. 
§§ 1993-1996. STATE WRITS oxnenitll 


is awarded. Where it is allowed by a judge 
court, and is returnable before a court of re 
must be issued under the seal of the court befon 
{tis returnable. Where it is returnable before! 
out of court, or before a body or tribunal, other 
court of record, it must be issued under the seal 
supreme court. Where the seal of the suprem 
is to be used, as prescribed in this section, it may 
seal of the county wherein the writ 
wherein it is returnable, 

21,8, 574,274 (2 Ham, 204), amended, 


§ 1993. State writ at the instance of the pe 
Where a State writ is required, in an action or 
proceeding, civil or criminal, to which the peop 
party, or in which they are interested, it 1 
awarded upon the application of the attorney 
or of the district-atiorney having charge of thi 
or special proceeding; and the indorsement 
allowance thereof must tate, that it was issued 
aan application. 
1, 7 

1994. Relator, when joined with 
how stylods A Sato writ muct be inseed iat 
the people of the State; but where it is awarde 
the application of a private person, it must shc 
it wad issued upon the relation of that perso! 
officer or other person, against whom the writ ie 
shall bo styled the defondant therein. 

New. 

1996. Parties may by. attorneys 
patton toe special proceeding, inated 
Writ, may appear by attorney, with like effect 
action brought in the supreme court; but a re 

ich writ must be made under the hand of the 
ant, except in a case where it is otherwise speci 
seribed by law, or where the court or judge, f 
cause shown by affidavit, otherwise directs, Wi 
Attorney-general or the district attorney does no 
‘for the people, the attorney for the relator is 
‘algo the attorney for the people. 

ew in form, 


; $1996. Allowance to be indorsed and ai 




















§§ 2008-2010. HABEAS CORPUS TO 4 


or of which the judge awarding them is a 
it the final order was a final judgment of the 
Yew. 3 
a 
t 
ARTICLE SECOND. 


‘THE WRIT OF HABEAS CORPUS, TO BRING UP A Fi 
‘To TRSTIFY. 


fac. ame. Habeas corpus to tenify; when allowed by corto 
‘2009. 1d.; wheu allowed, by Judge. bs <d 
Bit 1a! neat veto ji Sine peace, ete 
BAL The te tes secdoms quale 
SE Application how ma 
Bit Oeics ober sta retura wn 


§ 2008. Habeas corpus to testify ; when allow! 
‘court or judge,—A courtof record, other than a ju 
court of a city, or a judgoof auch a court, ora just 
e supreme court, has power, upon the applicat 
8 party to an action or special proceeding, civil or 
inal, pending therein, to isene a writ of habeas o 
for the Purpose of bringing before the court, » prit 
detained in a jail or prison within the State, tot 
‘a5 9 witness in the action or special proceeding, in} 
of the applicant, 


2R. 8, 009, $12 Hdm. $90), amended ; 
gow Hiss ‘. Grim, 18 Jobae. 


§ 2009, 14.) when allowed by judge— Such: 
may also be issued by a justice of the supreme 
‘upon the application of a party to a special proce: 
civil or criminal, pending before any officer or 
authorized to examine a witness therein, Int 
specified in this section, the writ may aleo be issa 
a judge of a superior city court, a county judg 
ial county judge, residing within the county” 
¢ officer resides, before whom, or the court or 
body sits, in or before which, the special proceed 
pending. 
TES Pang NBT fallow: Pr. am: Peonte wanna, 
§ 2010. 1d.5 in suit before justice of the ‘ 
Such a writ may also he issued by a Vastlee of 2 





























9p 4vay-wUs1, maDmAD WUnrUD, Ayu 


anade, or that such a demand was made, and.f 
fees for the copy were tendered to the office, 
person, having the prisoner in his custody, and, 
‘copy was refused. 

5. If the imprisonment is alleged to be ille 
tition mnst state in what the alleged illegality 

6. Tt must specty whether the petitioner 
the writ of habeas corpus, or for the writ of 





2020. When writ must be granted; pexalt 
fusing. — A court or a judge, authorized to grant 
writ, must grant it without delay, whenever a pu 
therefor is presented, as prescribed in the fomy 
sections of this article. unless it appears, from th 
Sitlon itself, or the documents annexed thereta, 
itioner is prohibited by law from prosecat 
Grit. For Violation of tila suction, @ judge, onl 
application was made to ® court, each 
the court, who assents to the violation, forfeits * 
prisoner one thousand dollars, to be recovered | 
action in his name, or in the name of the petition 
use. 
oMtal MAILS SO SAPS, al 
2021. Form of writ of habeas corpus. — The 
of habeas corpus, issued as prescribed in this al 
‘must be substantially in the following form, the b 
deing properly filled up: 
Phe People of tho Mate of New York,” 
To the Sheriff of”, etc, [or “to A.B” 
“We command you, that you have the 
D., by you imprisoned and detained, as it 
together with the time and eause of such impraot 
and detention, by whatsoever name the said C. 
talled or charged, before ———”, [“ the 
Sour, sf w special” (or general”) “tor thereat 
held *, or “EF, justice of the, supreme con} 


athe Yin Dnt 











Sa eha an 








8§ 2025-2026. HABEAS CORPUS, ETO. a 


or by his own name ; or, if both names are unkyg 
uncertain, by an assumed appellation. soy 
upon whom the writ ls served, ts deemed 
petten to whom it ie directed, although if is 

im by a wrong name or description, or to 
person. 


2. If the person directed to be produced is iy 
by name, or otherwise described in any way, 90 
ider 3. 

1 





ntified as the person intended. 
hai ENA TMT GS Canis Hazem . Orta a, 
§ 2026. When writ to issue without applicett 
ere a justice of the supreme court,in court @ 
of court, hea evidence, in a judicial proceeding-; 
before him, that any person is illegally imprisol 
restrained in his liberty, within the States or 1 
any other judge, authorized by this article to grat 
writs, has evidence, in like manner, that any pat 
thus imprisoned or restrained, within the 6 
where the judge resides; he must issue a wi 
habeas corpus or a writ of certiorari, for the rel 
that person, although no application therefor hes 
made. 
1a., 10. 


§ 2026, Returns its contents. —The person 
whom either writ has been duly served, must 
plainly and unequivocally, in his return: 

1. Whether of not, at the time when the wil 
eorved, or at any time theretofore or thereafter, t 
in his custody, or under his power or restraint, th 
son for whose relief the writ was issued. 

2. If he so had that person, when the writ wad s 
and still has him, the authority and true cause‘ 
imprisonment or restraint, setting it forth at 
If the prisoner is detained by virtue of a mand 
other written authority, a copy thereof must be at 
to the return, and, upon the return of the wr 


or ap must be produced, and exhibited to the 














he so had the prisoner at any time, bi 
‘transferred the custody or restraint of him to 
‘the return mast conform to the return laa | 
second subdivision of this section, oxcept that 





§§ 2029-2031. HABEAS CORPUS, BTC. 


Judge, in relation to the person for whose rel 
‘writ was issued. 

Wd., #34 and 35. 

§ 2029, Id.; precept to bring up prisonir, 
court or jadge tay also, in Ite or hie dlperetioa, 
timo when the warrant or attachment is issued 
torwarda, issue a precept to the sheriff, coroner, 6 

person, to whom the warrant is directed, comm 
im forthwith to bring before the court or jut 
person for whose benefit the writ was grante 
must thereafter remain in the custody of the of 
person executing the precept, until discharged, 
or remanded, as the court or judge directs, 


1, £35, 


§ 2030. Id.; power of county may be called 
sheriff, coroner, or other person, to whom a war 
attachment or precept is directed, as prescribed lt 
of the last two sections, may, in the execution t 
call to his aid the power of tho county, as the 
may do, in the execution of a mandate issued 
court of record, 

Ta.t37 


§ 2081. Proceedings on return of habeas cot 
The court or judge, before which or whom the p 
is broaght by virtuo of a writ of habeas corpus 
as prescribed in this article, must, immedintel 
the return of the writ, examine into the facts all 
the return, and into the cause of the imptisonr 
restraint of the prisoner; and must make a fint 
to discharge him therefrom, if no lawful cause 
imprisonment or restraint or for the continaance t 
is shown ; whether the same was upon a comn 
for an actual or supposed criminal matter, or fc 
other cause. 








14, 38 and %, Squires Case, 12 ADD, 38; People. Coo 
a PtH Y. Adee Bbnc Bs. 8 AN OR: otek Benge Be 
Piracy Mati tba conte Tank iat o7 BN. tee 
rot iow set om 
abotcr (Bandra ea N. Ye ater of 





How feoniae. Gavan Abvy 64; 04 Path a 

Ter Matter of Maywark, I$ ©, 1 Gade Bi 465 

Hades Ab No’ Coest beovle ps tobi Bars 210} 
foe 184. Tis aay People's. Caste, 5 Hl, Yor, 






























¥$ 2048-2050. HABEAS CORPUS, ETC. 


aust immediately file the recogn#iance with the| 
of the court, before which the prisoner is 
appear. He must also make a certificate upoa: 
order, or the certified copy thereof, to the effect 
lias boen complied with. Upon production of the 
tificate, the prisoner is entitled to his dis 
imprisonment, for any canse stated in the return to 
certiorari. 4 
Ti., 256. Wiles ©, Brown, 3 Barb, 37; Bullymore v. Cooper, 2] 


§ 2048, Order substituted for writ of 
service and effect thereof— The writ of di 
abolished, A final order to discharge a prisoner, 
‘as prescribed in this article, may be served in’like 
ner as an injunction order, and when go served, it 
be enforced in the same manner as a final jadgment! 
ivil action, except where special provision for‘ 
forcement is otherwise made in this act, 
such an order directs a discharge, upon giving bail, 
service thereof is not complete until service of the 
tificate, or other proof prescribed by law, showing 
Dail has been given, as required thereby. 

New. Bee #610 ant 124, ante, Matter of Barnett, 11 Ham, 8, 

§ 2049. Enforcing order for discharge 
ot Obcaionoe to sfinal onder to discharges pr 
made as prescribed in this article, may be enforced 
the court which, or the judge who, made the same, 
attachment, as for a neglect to make a return tos 
of habeas corpus, and with like effect. A person 
of such disobedience forfeits, to the prisoner 
one thousand two hundred and fifty dollars, 
tion to the damages which the latter sustains, ra 

Section 57, B.8., amended; also, soc $202, ante, and 22061, owt.“ 


§ 2060. When prisoner discharged not to be rein 
joned; when he may be.— A prisoner, who H 
mn discharged by final order, made upon a writ 

habeas corpus or certiorari, issued as prescribed in this 
article, shall not be again imprisoned, restrained, ot 
kept in custody, for the same cause.” But it is 
deemed to be the same cause, in either of the following 
cases : 

1, Where he has been discharged from a commitment 

on a criminal charge ; and is afterwards committed for- 




















c¢ 
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§§ 2063-2056. HABEAS CORPUS, ETC. | 


certiorari has been duly issued, as prescribed 
article, who, with intent to elude the service 
writ, or to avoid the effect thereof, transfers 
oner to the custody, or places him under the 
control, of another, or conceals him, or 
place of his confinement, is guilty of a misd 
‘and, upon conviction thereof, shall be punial 
specified in the last section, ‘0 
TL, 1261, 62 and remainder of 64, 2 


§ 2063, Id. ; for aiding, etc.— A who ky 
ingly assists in the violation of the last pa} 
cuilty of a misdemeanor ; and, upon conviction t 
shall be punished as specified in the last section: 
one. ‘ 
163 7 

8 2054, Warrant to bring up prisoner about bv 
removed. — Where it appears, by proof entiafactor| 
8 court or judge, authorized to grant either writ, tat 
person is held in unlawful confinement or custody,3 
that there is a good reason to believe, that he w 
carried out of the State, or suffer irreparable injt 
Defore he can be relieved by a writ of habeas om 
a writ of certiorari; the court or judge must 
warrant, reciting the facts, directed to a partic: 
sheriff, or generally to any sheriff or constable, or’ 

ron specially designated therein ; and command 
iin to take, and forthwith to bring before the court 
judge, the prisoner, to be dealt with according to & 
it the warrant is issued by a court, it must be un 
it by a judge, it must be under 











the seal thereot 
hand. 
Ta., 465. 

§ 2056. When offender to be arrested — Where 
roof, specified in the last section, ig also sufficlep 
justify an arrest of the person having the prigone: 
is custody, as for a criminal offence, committed 

taking or detaining him, the warrant must also eon 
a direction to arrest that person, for the offence, 
1a..406, 
2066. Execution of warrant; proceedings torell 
pooner The ‘floor of other person, toe wham 
‘warrant is directed and delivered, must execute 1 


/ 








57-2068. MANDAMUS, 


the common law, must be exercised 1n com 
wsarticle, in any case therein provided for. 


Fant sf, Propines rel, Rhosdees, Hampbrera 41 
AMG, ORAS 










ARTICLE FOURTH, 


THE WRIT OF MANDAMUS, 


proeliions of chapter atxth, 
‘of tice of Silag return and demurrer. 
; Subarquent proceetings tne same ws ian action. 
 Immeat fuer how triable. 

tiabie. 
‘e upon eueral term mandamus; how at 


Bice. Wien relator to recover damages, 
Br May A proceedingn enlargement of time, 





2067. Hinds of writ how alternative writ 
—A writ'of mandamus is either alternative 
emptory, Tho alternative writ may be grar 
‘an affidavit, or other written proof, showing 
ease therefor; and either with or without 
notice of the application, as the court thinks 


of Schuyler, 2 Abb. N. 8. 
‘Fish ns Weatherwax, 2 1 
Haught r. Turner, 2 Joho 






Rept Horna Minas (eg tape 
Beers Bie ie oe a be 


§ 2068, When writ granted at special te 
where 1 provision therefor is otherw 
‘this article, a writ of mandamus can be gi 
special tetm of the court. In the supre 
special term must be one hold within th 
trict, embracing the county, wherein ay 








§§ 2071-2072. MANDAMUS. 


Except as prescribed in this section, or by sp 
vision of law,a peremptory mandamus cannot be 
until an alternative mandamus has been 
duly served, and the return day thereof has elap 
itor Wet oti 6 Boon. Bupec runs of but 
Biople &. Supbrvisora of Wentchesters it Barb. ale; topes 
Recbelon, sa Tiow ra 

$2071. Alternative writs how served—An 
native writ of mandamus must be served, by ah 
the original writ, and delivering a copy thereof, 
person to be served. Where it is directed to a’co¢ 
to the judge or judges of a court, it must be 
either in term time or in vacation, upon the jt 
judges of the court ; except that, where the 
sists of threg or more judges, service upon a major 
them is sufficient. here it is to be served ny 
board or body, other than a corporation, service 
made upon a majority of the members thereof, ui 
the board or body was created by law, and hasa 
man or other presiding officer, appointed pursu 
Jaw; in which case, service upon him is suff 
‘Where the writ is to be served upon a corpor 
service thereof may be made upon any offloer, 
whom a summons, issued out of the supreme 
may be served. Where one or more of the p 
upon whom to make service, as prescribed in # 
tion, cannot, after due diligence, be found, the ext 


































tion of the original writ may be dispensed with, 
servico may be made upon him or them, as prescaifl 
by law for the service of a summons, issued out of 
supreme court, 





ig Bitte 
es Beoje'y, Reuselar CPx, 3 How. 

§ 2072. Writ; how returnable—An alternative: 
must be made returnable twenty days after the 
thereof, at the office of the clerk of the court, or, 
supreme court, the clerk of the county, desigy 
therein, in which an issue of fact joined thereuy 
triable. A peremptory writ™ must be made 
able at & geners’ ‘ial term, designated th 

















comptroller, must pay to the governor, out of any 
in the treasury, appropriated for that purpose,a 
money to pay the damages assessed, pursuant 
foregoing provisions of this article, and the costa 
pens of the proceedings. 

Ta, 175, smpended; 1B, 8. 170, 177, 81 (1 Bd. 170, 177); op 





§ 2116, Governor to pay into comm 
mediately after the receipt by the governor, 
scribed in the last section, of sufficient mone, 
tho damages, he must pay it into court ; and th 
the absolute’ title to the real property’ so to by 
vests in the people of the State, 

Bee 172, R. 8. 


§ 2117. Investment of money so paid. —If1 
cation for the money paid into court is-not 3 
prescribed in the next section, within sixty da 
‘the payment into court, the general term of the; 
court in that judicial department, may pro 
order, for the investment, under the direction 
court, of the money, and of the interest to ari 
from, in perinanent securities, for the benef 
owners. 

Id. 874, amended. 

§ 2118. How obtained by claimant —A pera 
ing to have been an owner of, or interoste 
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$§ 9120-2122. CERTIORARI TO REVIEW 





i 
entation may be awa 
Batre tment of final order. 
Eficct thereof. i 
Apmitcatlon af this artile to certain opectal 
cation f this article Yo certal 
APR to evi cases only a 


§ 2120. Cases where writ may issue, —TI 

certiorari regulated in this article, except 
cified in section 2124 of this act, is issued + 

the determination of a body or officer. It can 
in one of the following cases ouly 

1, Where the right to the writ is express! 
red, or the issue thereof is expressly authod 
statute. 

2. Where the writ may be issued at commot 
a court of general juriiction, and the right to 
or the power of the court to issue it, is not + 
taken away by a statute. 
























hols, 6. ABD. 
cklani, Comm'rs, “& Wend. 1227, Peoples. Safolt 
rrlvorsof, Queens. 1 Hille 102 People 

pr. ss: Deople r, Overseers ete 
ose Hun” 










‘i 
Kancnuse v. Martin. 
Med Gitigd "Beet 
Lena eet er 

aS 


Stayor. i 
Graham. 
People. Cancel, 
‘People e, Retts, 
“Chugh. $ Bento 








$9121, Cases where it cannot issue.—A w 
tiorari cannot be issued, to review a deter 
made, after this article takes effect, in a civil 
special proceeding, by a court of record, or & 
a court of record. 
New. See 184 ant 127, alo 22, ante, 
§ 2122, The same.—Except as otherwise « 
ribed by a statute, a writ of certiors 
issued, in either of the following cases 
1. To review a determination, which does n 











$6 9126-2128. CERTIORARI TO REVIEW. 






























tor, or the person whom he represents, either in 
in fact. 

New, | Elmendorf v, The Mayor, et. 25 Wend. 648; Nomall 
‘upiler of Ne" $ Week. Digs Une? Beoble vs Samy 3 Hllaney 
Walters <8: 4: Sup. Ct: (irk 0} 604; Beale. Berry 10 Ha 
fe ice tas ea 61 sh ante; Mattar of omplion 
Abb Bajnote| Prope g. Hill SON. St; woe Beopia ax ro 

§ 2126. Id.; in case of disability.—The court, 
general term thereof, may grant the writ, at any 
within twenty months after the expiration of the: 
limited in the last section, where the relator, 
Berson whom he represents, was at the time wi 

jetermination to be reviewed became final and 
upon him, either 

1, Within the age of twenty-one years ; 

2. Insane; or 

8. Imprisoned on a criminal charge, or in ett 
upon conviction of a criminal offence, for a term. 
than for life. 


New. See #2001, ante, 


§ 2127. Application for writ; where and 
made.—An application for the writ must be 
or in behalf of, a person aggrieved by the de 
to be reviewed; must be founded upon an 
8 verified petition, which may be accompanied by 
written proof; and must show a proper case 
Jeauing of the writ, It can be granted only at a 
or special term of the court; and the granting’ 
fusal thereof is discretionary with the court. 

row Be oh 7( Rt, Orne Coa 
Boban Ge as eel pom, Crile Aor 
ist Lawton r. Con's of Cambridge, 2 Gal, 18, 19; Bradhurs 6 











Ir 














§ 2128. When notice necessary; service 
Until provision is made, in the general rules of 
tice, for requiring, or dispensing with notice 
application for the writ, the court to which the a 

for the writ is mado, may, in its discretion, 
or dispense with notice. 'A notice, when It is n¢ 





in this section, a writ of certiorari does not stay 
execution of the determination to be reviewed, or 
ww power of the body or officer, to which or to 
ddressed, ‘The court, which grants the writ,1 
In i:s diseretion, and upon euch terms, as to the soon 
or other as justice requires, direct by a claut 
the writ, or by a separate order, that the execatial 
the determination be stayed, pending the certiorari, 
until the further direction of the court. A bond, 
dertaking, or other security, given to procure sol 
stay, is Valid and effectual.’ according to ite term 
rof a person beneficially interested in uphol 
the determination to be reviewed, who is admitted 
‘he special proceeding, ad preseribed in sx 
if this act. 































Sceacsastee apes oe gaa 
taht ate ea 
RCSA Beg Sa 
$2132. When and where writ returnable—A 
of certivmari must be made returnable, within tw 
the service thereof, at the office of the: 
as issued from the sa) oe 
snable at the office of the cle: 
whe oounsy. & erein, wherein the "deters 
tou qo de reviewed was made ; and if the county, d 
vated wiz, is no? the proper county, thee 
wyea wytion, may amend the writ accordingly. Tl 












































§§ 2137-2139, CERTIORARI TO REVIEW. 


Trarris ». Whitney, 614. 175; People ex rel. Davia». HI, 6 
TEPER ct Foote, 4 low Bi. oe . 
§ 2137. When third person may be brought 
Upon the application of a peraon, specially and 
ficially izterested in upholding the determination 
reviewed, the court may, in its discretion, admit! 
party defendant in the special proceeding, upoa. 
terms as justice requires. And a general term 
court, at which the cause is noticed for hearing, 
placed upon the calendar, may, ina proper case, 
that notice of the pendency of the special p 
be given to any person, in such 8 manner as it 
proper; and may suspend the hearing until 
given accordingly. 
aah $055 usb, $7 Shertaaa © Kadreiwe, 3. 
2138. Hearing upon return. — Tho cause mast 
heard at a general tok of the court. in the 
court, it must be heard at a general term, held 
the judicial department, embracing the county 
the writ was returnable. Either party may 
for hearing, at any time after the return ia con 
Except as prescribed in the next section, it must 
heard upon the writ and return, and the papers 
which the writ was granted. + 








New. People r. Kelly, 35 Barb. 444; 8.c. a8 Caldwell's 
Peas Boat fa. 









eae uals See 
Eropte eczhan Open, #0 N.Y 


eee mF 
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$$ 2139, 13 upon affidavits, -- If the officer or 
Person, whose duty it is tomake a return, die 
Temoves from the State, or becomes insane, after 
writ is issued, and before making a return, oF 
making an insufficient return ; and it appears that 
fs no other officer or person, from whom & st 
return can be procured by-means of 

the court may, in ite discretion, pom 
other written proofs, relating to the matters not 
ciently retumed, to be produced, and may hear the 
accordingly. The court may also, in ite discretion, 


mit either party to produce atiidavite, or other 
proofs, relating to any alleged errorof fact, or any 
iction: 














question of fact, which is essential to the jurisdic 
* See 10 Add, 
$25 Hun, 111 





C418, + See Rule 
1 “os. BR, 838, = j 











rats, cara 
§ 2167. Consent of purchaser of deny, .— 
a consenting creditor is the purchaser or assi 
debt against the petitioner, or the executor, 
tor, trustee, or receiver of such @ purchaser or 
he is deemed, for all the purposes of this article, 
as to the declaration and receipt of dividends, a 
only to the amount, actually and in good faith 
the debt, by him, or by the decedent or other 
from whom he derives title, and remaining un: 
'Thia section is not affected by the recovery of « ja 
ment for the debt, after the purchase or assignim 
but in that case, the consenting creditor may incl 
the uncollected costs, as if they were part of thet 
paid for the debt. 


Sectlon 10, R.S., amended. Emberson’s Case, 18 Abb. Pr, at) 
‘a rb. 70; Beatty v, Bestty, 2 Sohns.Ch, Ot 





(6 Bane 











§ 2158. Consenting creditor must relinguish si 
rity—A creditor who has, in his own name, or int 
for him, a mortgage, judgment, or other 1 
the payment of asum of money, which is a Ken up 
otherwise affects, real or personal property belong 
‘the petitioner, or transferred by him since the liew 
created, cannot become a consenting creditor, wit 
spect to the debt so secured, unless he adds 
includes in his consent, a written declaration, und 
hand, to the effect, that he relinquishes the ma 
judgment, or other security, so far as it affed 
property, to the trustee to be appointed pursnan 
“0 "tor the benefit of all the creditors. 
sve to that extent, as an ass 








$2161. When non-resident creditor to 
count, ete.— A consenting creditor, residing wit 
State, und witin the United States, must annex te 
nent the original accounts, or sworn coples thereof, 
Stiginal specialties nr other writeen securities, f any 
hich*hi demand! fone of depends, Provided, howerga| 
When such original specialties, or Other. weltten sect 
Ire lost, stich fart ious be stated nat reason for not aaa 
thercie'the coment, and the fet. of the basa, aud the tat 
Of tie lass thereof muse be etited in the aMidavit of thee 
sr ta the best af lila knewwlcdye, oF must be otherwise PR 
by'adavit to the xatisinction Of the colres and thee 
ay thereupon, in such ease OF proceeding, by Its onder, 
Drie with the annexing to seh consent OF the on 
Rheclaitivs or other written securities. 
Wet di inerde, Renapt e, Haren 
v et Alu: Ure dy 
¥ 2162. Petitioner’s schodule—The yetitioner 
nivex to his petition & seheduls, containiuy 
1. fall and true statoment of all his creditors. 
ent of the place of resilence of each eredite 
or, If itis net known, a statement of that fe 
tof tho sum which he owes to each ered 
eof each debt or demand, whether arisin 
write Vol uceount or otherwiso. 

4. Astatement of the true eause and consideration o! 
tnviebtediess ty euch creditor, aud the place where thr 
dUiteduens weer. 
entof any existing judgment, mortgage, or 
‘raccurity, for the payment of the deut 
A full and true inventory of all his property, tu law 
equity, of tho Ineumnbrances existing thereon, and of all 
Douks, vouchers and securities, relating thereto, 

Ponpers 28) Hin 
ape a Fra 
he An 
oh 
































Duer, 510; 8 














ana the nay 
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Chase.i Abb. Pe. "N- 
on. Het. 1 John Thomwon, ti. 39; HB 
Tenpins, ot Barb st Eat 
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§ 2163. His affidavit. —An affidavit 
form, subscribed and taken by the petitioner before 


in the follov 








county judge, or, ia the city of New-York, before 





dlintely preceding: us — , 
ules ull the creditors reside Win. 
of the place where eauge is to be Shown, im wai 
the publication must be made at least once in 
the six weeks, iinmediately preceding that day. 

Tings. Plokert,1N. ¥. State Rep’r, 
‘y 
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“petitioner iust also serve upon rene 
within the United States, whose place of 





resieiny 
deuce is known to him, copy of the order tome 
ther personally, at least twenty days beforat 
n cause is to be shown, or by depositing it] 
Ivast forty days before that day, in ‘the vet athe, 
‘cwsed iu i post-paid wenpper, addressed to the ered! 
cil place of residence, 

Where the a creditor of the 
copy of the order must be served_upon tl 
general, who must represent the State in the sab 
quent veer 

M8 































iat tanh 
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§ 2166. Hearing.—On the day specified in the 
pnd before any other proceedings ure taken in th 
ss the petitioner must present to the court, ¢ 


* wroof, 10 the satisfaction of thr 














demanded, 
1 
¥ 2171. When insolvent required to produce 
non-resident wife.—Where the petitioner's wife 
State, the court, or a judge thereof oat 
may, upon the application of any creditor, 
an onler, requiring the petitioner to bring his wife 
fore the court, at the hearing or trial, to the end 
she may be examined as a witness. A copy of the 
must be personally served upon the petitioner, at 
three weeks before the hearing. If it appears, upon! 
hearing, that service could not, with due dilige 
in consequence of the petitioner's 
court may, in ite discretion, adjourn 
and prescribe the time and manner 
serview of the order for the adjourned day. If, after 
service, the petitioner's wife does not attend at the 
and place appointed, the petitioner is not entitled to! 
discharge, unless he proves, to the satisfaction of 
court, by his affidavit, or upon his oral examinatioa, 
otherwise, that he was unable to procure her 
ance. 
M., $:and 2, amenstod and consolidated, 


$2172, Examination of insolvent. — At the h 
or trial, the petitioner must be examined under oath, 
the insianee of any creditor, touching his, property a 

¥ other matter stated in his schedale, oF ay 
changes that have occurred in the situation of his 
erty, since the making of the schedule; and 
larly whether he has collected any debts or demands, 
made any transfers of, or otherwise affected, his real a 
Personal property, Any creditor may contradict or tm 
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§§ 2176-2177. INSOLVENT’S DISCHARGE, 


1. That the petitioner is justly and truly indebielte 
the consenting creditors, in sums which amount, ia te 
aggtegate, to two-thirds of all the debts, which the pub: 
tioner owed, at the time of presenting his J. 
creditors residing within the United States, 

2. That he has honestly and fairly given a tras 
count of his property. 

2. That he has, in all things, conformed to the mth 
tors required of him by this article. 

ees ong er i jaan 8! ‘fatter ot Roscuterg, io ie 

§ 2176. Assignment contents, and to whom mada 
—ithe order must designate one or more trustees, red- | 
dents of the State; and must direct the petitioner 
execute, to him or them, an assignment of all bis prop 
erty, at law or in equity, in possession, reversion, ar 1 
mainder, excepting oniy so much thereof, as fe exempt 
by law from levy and sale, by virtue of ‘an execution, 
The assignment must be acknowledged or proved, and 
certified, in like inanuer as a deed to be recorded in the 
county, and must be recorded in the clerk’s office of the 
county. Where it appears, from the schedule or other 
wise, that real property willpassthereby, it must beallo 
recorded as a decd, in the proper office for recording 
deeds, of each county where the real property is situ: 
ated, 

uM 
























‘2p, art.7.R, Rockwell v, Brown, $9 ¥.7. 
Lin W Hlaw.225: S48. X20,” Rockwall & 
SCY. Super, 6c. Tis, 

§ 2176. Id. trustees, how designated. —The traste: 
or trusters may be nominated by a majority in amount 
of the consenting creditors, If no person is so nom 
ated, ong or more persous must be appointed by the 
court for the purpose. The nomination may be ineluded 
in the consent, or made in a separate paper, or orally 
‘upon the hearing or trial, and entered in the minutes, 
tld. t27. 
debts; 07, Effect of assignment.—Tho assignment vests 
changes thaiag or trustees all the petitioner’s interest, 
erty, since the 1a,at the time of its execution, in any 
Jarly whether he ‘operty, not exempt by law from levy 
made any transfetof an execution; and any contingent 
ersonal property. 











$8 2181-2182. INSOLVENT’S DiscHaRes! "] 


erty directed to be assigned, and all the books, voustial 
papers Felating thereto, whieh are capable of deliven 
either 
iv a dischargo of the petitioner, notwith 
Fefunal of the trustee 
An order, revoking the. 
he entry of such an order, 
is iieerest in thenalzned property conse. It 

























Trustee, the court must, by the eame oF another! 
fappeint one oF mone new trustees, 
the suine eff if the person o1 


" perso! 
bumed as trustees in the original assigome 
TH. 224, 25 and 25, amended and consolidated. 
$2181. Discharge, etc. 
hinge, and the petition, affid , 
papers upon whleh the discharge is granted, exclusives 
ihites of testimony, must be recorded in the clerks! 
‘the county, within three months after the dlecha, 
granted. In default thereof, the discharge becomes ind 
tive, from and after that tine. The original di 
record thereof, ora transcript of the record duly auth¢ 
js conclusive evidence of the proceedings and facts 
contained. ‘Tho other papers speciged in this section, i 
ord thereof, or a transcript of the record duly autheoti¢ 
ure presumptive evidence of the proceedings aud factsth 
contained 
T4., 219, amended ; 1, 1968, ch. 116 (6 Bm, 70). 
§ 2182. [Amended, 1883.) Effect of 
Exvept an prescribed int the next two sections, a di 
granted #s prescribed In this article, exonerates and disal 
the petitioner from every debt, t the time when by 
ited his assignment, Including a debt contracted befon 
time, though payable afterwards; and from every lit 
iucwtred by hin, by making or ladorsing @ promissory 
by accepting, drawing, or indorsing a bill of exchange, t 
ih: eion of hi ignment; or incurred by bim, tr 
ve of Ue pay 1-ent, by any party to auch & noteo 
‘Ol the whole of aby. purt of tbe money secured. tht 
ynient fs made before or after the exet 
‘At mny time after one year has et 
of the discharge, and the petition 
Gavite, orders schedule und other papers upon whid 
Sischarge was «ranted, as prescribed to section tweal 
bundradt nnd eighty one of Us wets tho petitioner may! 
upon proof of his discharge, to the court in which a jud| 
ull have been rendered aainst him, for an order dir 
the judgment to be canceled and discharged of record. 
appears thathe hasbeen discharged. from, the payi 
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2198. Debts not affected, etc. 
2199, Discharge, when void. 


2188. Who may te exempted, and by what cout, 
i? insolvent deblor may be pe brenty Bas Ne ° 
discharged from imprisonment, as prescribed in 
article. For that purpose, he must apply, by petition, 
to the county court of the county in which he resides, 
or is imprisoned ; or, if he resides or is imprisoned ia 
the city of New-York, to the court of common pleas for 
that city and county. A person, who has been admth, 
ted to the jail liberties, is deemed to be imprisoned, 
within the meaning of this article, 


SRAM REO gel Tae Gop Bay 




























‘Bitterman. ‘ex rel c 
Kob. Dee. 388; &. c., 6 AbD. ‘Barb, 38:5 Abb, Pr. Ke 
e: ta, 38 How, Br. 190; sce Bx paite Roberts, 


§ 2189. Contents of petition.—The petition must be 
in‘writing; it must be signed by the insolvent, and 
‘specify his’ residence, and also, if he is in prison, the 
county in which he is imprisoned, and the cause of his 
imprisonment. It must set forth, in substance, thet het 
is unable to pay all his debts in full; that he is willing’. 
to assign his property for the benefit of all his credit 
ors, and in all other respects to comply with the provi 
ions of this article, for the purpose of being exempted’ 
from arrest and imprisonment, as prescribed thereis> 
‘and it must pray, that upon his so doing, he may there 
after be exempted from arrest, by reason of @ debi 
arising upon a contract previously made ; and also, 
‘ho is imprisoned, that he may be discharged from hia 
imprisonment. It must, be verified by the affidavit 
the insolvent, aunexed thereto, taken on the day of the 
presentation ‘thereof, to the effec, ‘that the petition i, 
in all respects true in matter of fact. : 


2.8. 1 (2 Edm, 29); see, also, }2151, ante, and cases theredia 
mac or ReaD! 











reason of thelr fuabilty 19 agreeyrw 
appears to the court, as follows, 
1, That the petitioner is unable to 
2 That the schedule annexed to his peti 
8, That he has not been ot! 
coalment, in violation of shin Sma thi 
4. That he has, In all things conf 
ters required of Iiim by this ar cle. 
‘The provisions of sections a8 2176, 
act, apply to the order preserl 
the assignment made in vanes 
ths rageae ‘trastees must be nomin 
pointed, by the eonrt. 
atk ‘WBand 9, amended; nee, also, #2 2175, 


§ 2195. When discharge to be granted 
of-—Upon the production, by the patitione: 
tificates of the trustee or trustees, and the 
to the effect proscribed in section 2178 of 
court mast grant to the petitioner ® disel 
ing that the petitioner is forever’ thereafter 
from arrest or imprisonment, by reason of aay d 
at the time of making tho assignment, or contr 
fore that time, though pose afterwards; orby 
of any liability incurred by him, by making or indo 
fa promissory note, or by accepting, or 
ing a bill of exchange, before the C 
assignment ; OF in consequence of the } 
purty to such a note or bill, of the whole or 
the money secured thereby, whether ‘the 
mado before or after the execution of the 
witht the ex 
‘The discharge shall have tho effect therein d 
prescribed in this section, 


1, 110, amended ; see 217, ante, and 8218, posts 
arta: RUsttinendca’ ft Tp eh Saber! Rata 
Sides is! Satter orele, to Abb. Br. ae Harraor 


























_ spacer, souane PROCEEDINGS 


tho special proceeding is instituted, and, if there are 
two or more such persons, and some aro’ undertenanis 
or assigns, specifying wlio are principals or tenants, and 
‘who are undertenants or assign praying for a final 
order to remove him or them accordingly. * 






















Sctiong 24 and 20, R. 8, amended and congoldeted, . 
pean SN: Yas Dobe er Rugs Hath et eaet 
fociets 4 Deh ate hielo kd 10 Tidtenbeck Ou 





Siinpeo 
Tue Stocking, 6 Hil Prindie v. Anderson, 19 

te v. Boardman, 4 Keyes, 0; People v. Matthews, 3 
‘people’. Andrews 02 Mi, 45 Broin ey Mavor ete. ele 
Boor c. Sobivan 1 












ufos tunic, Ab, ane Heap, Read, 4g Barb, 
Hruple'. Hoantnany 4 Keyes : Norewerthy 
ite 43 Barby ie Brown, tN wot Teva é 
: Sth Beopté ne De Canny, Lede stb 
$2236. Notice to be given in certain cases—Where 
the person to be removed ts a tenant at will, or at gal 
forance, the petition must state the facts, showing that 
the tenancy has been terminated, by giving notice, as 
Fequlired by law. Where, the application is made in 
‘case specified in section 2232 of this act, the petition 
must state that a notice, in bebalf of the applicant, re 
{iuiring all persons oceupring the property to quit the 
same, by a day specified, has been either served person 
upon tho person or persons to be removed, of 
allixed conspicuously upon the property, at least tea 
days before the day spveitied therein, 
#2 a3 (4 Bam, 617). Heed 
‘ font Gedney, 19 Hun, 
ie brant dB Hoban lawl, it Wend 
agus AQ ict & Adannad@ Du 
ciivinee. Se Yon Litletlits Stig 8 






































£2237. Petition by neighbor of bawdy-house, ot 
=-An owner or tenant of real property, in the immedi- 
borhood of other demised real ‘property, which 

or occupied ax a bawdy-house, or house of 
for lewd persons, may serve personally upoa 
the owner or landlord of the premises, ao used ot occu 
pied, or upon his agent, a written notice, requiring the 
owner or landlord to make an application for the re 


* Sel To & C. 533. 














—Ga2se-2246. SUMMARY PROCEEDINGS 


a sheriff, constable, or marshal, it may be proved! 
ficate, stating the facts, 



























X 2244. [Amended, 1882.) Answer. — At the 
en the precept is returnable, without waiting at 
‘ied in an action before a justice of the peace, of 
trict court of the city of New-York, the 








whom it is directed, or his landlord, or any 
Y 





wssion or claiming possession of ihe premises, 
urt thereof, may file, with the judge or justice, 
ued the precept, of with the clerk of the em 
written answer, verified in like manner as a ¥ 
answer in an action in the supreme court, denyi 
erally the allegations, or specifically any’ mate 
gation, of the petition. 











Rex. ao, 
§ 2245. Issues upon forcible entry or 
Where the application is founded upon an all 
forcible entry or forcible holding ont. the peti 
aust allege and prove that he was peaceably in 
ion of the property, at the time of a 
constructive possession, at the timeof a 
cible holding ont; and the adverse party must 
deny the forcible entry, or tho forcible holdin 
allege, in his defence, that he, or his ancestor, oF 
whowe interest he claims, had’ been iit quiet 
of the property, for three years together next 
alleged foreible entry or detainer; and that his inti 
is not ended or determined, at the time of the trial. 
Td, Gant amended. Carter r, Newhold. 7 Tow. 16: 
‘van Strand, 9 Wend: 0: Pople. Fleh, 22 Barb: 198 
§.2246. In N. ¥. district court, cause may be 
ferred to angther court for trial.—In a district ca 
the city of New-York, at the time of joining issié, 
justice sitting in the cause mav. in his discretion, 





















$$ 2262-2264 SUMMARY PROCEEDINGS | 


made, or the next general term thereafter, allow 
be taken. * 
Se pega elena 
Sang eee: 
Nae S Mbitom Pani bat Sage, areata 8 Bowe, 
§ 2262. Warrant; how stayed on 
‘an appeal is taken from a final order, awarding deli 
‘of possession to the petitioner, which establi 
lessee or tenant holds over, after a default in thes 
‘ment of rent, the issuing and execution of the wit 
may, except in the city and county of New.Yark 
stayed by the orderof the county judge. Suchane 
can be made only upon the appellant's giving the sea 
‘Fequired to perfect the appeal, and stay the exe: 
of the order appealed from,.and-also an undertakis 
‘the petitioner, in a sum, and with sureties, Spree 
‘tthe county judge, to the effect, that if, upon 
8 final determination is rendered against the apy 
he will pay all rent accruing or to accrue ups 
premises, or, if there is no lease thereof, the val 
the use and occupation of the premises, subsequet 
the institution of the special proceeding. of 
eciady: Bgl 004 883 L. 180, ch. 195 (@ Bam. 854), Sage ». Tap 


§ 2263. Appellate court may award restitel 
action for Aubagens—<if the Gaal ondor js rev 
tupon the appeal, the appellate court may eward ra 
tion to the party injured, with costs; and it may 2 
any order, or issue any other mandate, necessat 
carry its determination into effect. ‘The person dif 
sessed may also maintain an action, to recover the 
ages which he has sustained by the dispossession. 























3 Boop» 2 hat 
for. i; Matler of Shotwell \0_Joua 
Ttayden v. Florence Sowisg Mathis 











2264. Aj ion of this titles effect of- 
oder ruth Rae doe not Smpair-the rights of a] 
Tord, lessor, or tenant, in a case not therein’ prov 
for.’ Where # special statutory provision conf 
Fight to take -proceedings, in the manner here 
prescribed by law, for the summary removal of 








§§ 2281-2284. CONTEMPT OF (COURT! 


























‘Murphy, 1 Daly, 462. 


$2281. When and how accused to be 
itis determined that the accused lias 
offence charged; and that it was cale 
tually did, defeat, impair, impede, oF 
rights or remedies of a party to ain action or sp 
fing, brought in the court, or before the 
Feferees the court, Judge, or referee must mak 
order accordingly, and difecting that he be p' 
fine or imprisonment, or both, as the uatarg of 
requires, A warrant of commitment sits iss; 
ingly. 
J; 422 Albany Cis Bank ©. Seneruerborg. 9. Fale 
ie ri oon at He a 
ES SAOAREES Bey ae 
§ 2282. Id.; upon return of habéas corphs— 
the nocuved is brought up by virtue of «mit 
corpus, he must, after the final onder is. made, 
manded to the custody of the sheriff,,or other 
whom the writ was directed, If the final onder 
that he be punished by imprisonment, or committed 
the payment of a sum of money, he must beso 
Prisoned or committed, apoh his discharce ftv 
tody, under the mandate, by virtue Of ‘whieli he isk 
by the sheriff, or other officer. 
R80, 25 (2 Him. a0), Albany Clty’ Stan Stic 
BEES hag ray lee 1A, Ob by Mace ut 
§ 2283. Id.5 upon return of order'to show 
Upon the return of an order to show canse,'the que 
which arise must be determined, as upon any’o 
motion ; and, if the determination is) tothe effect sp 
fied in ‘the lust section but one, the: order the 
must be to the same effect as the final order ther 
scribed. Upon a certified copy of the order somadey 
offender may be committed, without further proc 


Now, pitt #. Davison. $7 N. ¥. 235: Albany City Bank Se 
"6 Page, ere Brash Ue Abb: Gee Apps shy ago 
BS het. aa be 


§ 2284 Amount of fine.— If an actusl loss or i 
has been prodaced to a party to an action or Special) 
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§§ 2317-2319. APPOINTMENT OF x 


§ 2317. Property; when restored.— The posit 
ef real property, which has been awarded to ti 
tloner ; as prescribed in this title, upon the pres 
of the death of the person, upon whore Hfe the 
estate depends, must be restored, by the order t 
court, to the person evicted, or to his heits of 
representatives, upon the petition of the Iattét 
proof, to the satisfaction of the court, that the } 
presumed to be dead is living. The proceedit 
such an application are the same, as prescribed { 
title, upon the application of the'person to wha 
session is award 

14.219. 

§ 2318. Remedy of person evicted for profits, 
A person evicted, as prescribed in this title, may, 
presumption, upon which he is evicted, is err 
‘maintain an action against the person who has oc 
the property, or his executor or administrator, 
cover the rents and profits of the property, duri 
occupation, while the person, upon whose life th 
estate depends, is or was living. 

1,1, 

2319. Order not conclusive in ajectment.— 
ler, made as prescribed in this title, awarding 
petitioner the possession of real property is pr 
tive evidence only, in an action of ejectment, b 
against him by the person evicted, or in an 
brought aa prescribed in the last seciion, of the 
th of the n, upon wi ife the ir 
4 the person, upon riot 
New. 





TITLE VL 


‘Proceedings for the appointment of @ commities 

pen ail of tae propery of a tenabin dk 

itual drunkard ; general powers and dutia 
odmmities, 








§¥ 2342-2325. APPOINTMENT OF 


2322. Committee may be appointed —The 
fied in the last two sections, must 
caus of @ committee of the }, OF | 
property, or of particular port 
incompetent person, ay 
Tite. Tie combates of tae 
of the property may be the 
ferent individuals, in the diseretion’ 

























£Vae9, 8 How, Pr, 2; Matter of enor, 
Diitin, Sy Sater ot Heeneye Bus Oe 


2323. Application for committee; by whom 
catinn for the appointment of such a) 

- made by petition, which may be 
wise tke application is made tj 
. the petition must be present 
leld within the jndicial district 
el tn be incompetent resides ; o,f 
of tho State, or the place of his 
cannot be ascertained, where some of his p! 
situated, 





$2324 Duty of certain officers to apply — 
incompetent person has property, wl 
angered §1 consequence of his incompetency, 
tive or of on applies for the appoint 
< property, the overseer oF #0 
oor of the town, district, county, oF 
jes, or, Where there fs'no such. 

herforming corresponding t 
er official title, must apply to the 
court, for the appaiutment of such a committes. 
expenses of conductins the proceedings thereupon 
be audited and allowed, in the same manner as 
ofclal expenses of those officers are andited and 
Towed. 

PRS M8) ROC Bim. 9) 
2325. Contents, etc., pf petition ; proceedings 
presentation thereof.—Tiie petition must be in writhi) 
and verified by the affidavit of the petitioner, or his 
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Larch ve pike ny 
be proceeds of 
























§ 2389. FORECLOSURE 


it in the county, at the time of the first publi 
the notice of sale; upon the wife or widow of' 
gugor, und the wife or widow of each 
granteo, whose conveyance was go recorded, the 
an inchonte or vested right of dower, or an 
dower, subordinate to the lien of the mortgage; 
auy person, then haying a lien upon the prop 
sequent to the mortgage, by virtue of a jud 
dverve, duly docketed in the county clerk’s of 
constituting a specific or general lien upon the: 
‘The uotico, specified in this section, must be 
by the person eutitled to exceute the power d 
unl his name distinctly appears in the body 
notice, in which case, it may be subscribed by 














RY 2 


nie v. Prescott, ¢ Hun, 
Duvitz, 1) A. dens 











fheelee, 3 How. E2 


2989, (Amended, 1887.] Td. how served" 
vice of notice of the sale’ as preserit ibaivision fo 
Tins etn: mt bo mean flo 

pon the iortgngor, his wife, Widow, za 
teaior ea Mime grantew ofthe promo. oso a 
Iupah recon of is wite or cow: By Gebicring a ony 











vice thereof upon the’ to be served; or by ¥ 
heptane tiara tart 
(eee bol eine cet ais Ett comet By 
Eten alg natal persone oe ae 
egret reiar ne a 
erty whose couvs is upon regord, or his wifeor widow, 
are sidentof or within the State, then service thereof may ba 
upon them in lke mavner without the State, at least twenty 
slays prior to the day of sale. 

. Upon any-other person, either in the same 
or by depositing a copy of ‘the notice $n the: 
properly inclosed in postpaid wrapper, directed to’ 
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L—Onoaxization, JURISDICTION, 


IL—Provisiow: 


TL—Grantixc AND REVOKING PROBATE: 


IV.—Prockepines BY OR AGAINST AN EX 


V.—Disrositio: 


|, PROVISIONS RELATING TO A GUARDIAN. 













CHAPTER XVIII. 
THEREIN. 


POWERS OF THE COURT. 
POWERS, AND DISABILITIES OF 
SURROGATE, AND THE OFFICERS 
THE COURT. MISCELLANEOUS 
YIBIONS. He 
RELATING GENERALLY 7 
THE PROCEEDINGS IN SURROG! 
COURTS, AND TO AFPRALS FROM 
counts. 





LETTERS TESTAMENTARY, AND LET 
TERS OF ADMINISTRATION. FORRG®. 
WILLS ; ANCILLARY LETTERS. 





ECUTOR OR ADMINISTRATOR, TOUCHING 
THE ADMINISTRATION AND SETTLE 
MENT OF THE ESTATE, 


SOF THE DECEDENT’S RRAls 
YROPERTY, FOR THE PAYMENT OF 
DEBTS AND FUNERAL EXPENSES 
DISTRIBUTION OF THE PROOEEDS, 








VIL—PROVISIONS RELATING TO A TESTr 


MENTARY TRUSTEE, 


A 








4. To appoint and remove, guardians for i 
compel the ‘payment and delivery by them of 
other propert; belongin to their wards; and, 
caves specially preseri iby Yaw, to direct and. 
their conduct, and settle their accounts. 
jurisdiction must be exercised in the & 
manner, prescribed by statute, ‘| 
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scribed by law that a court of record may punish #: 
son for a similar contempt,in like manner. 

8 Subject to the provisions of law, relating ts 
disqualification of a judge in certain cases, to comp 
any unfinished business, pending before his pred 
in the office, including proofs, accountings, and 
nations, : 

9. To complete, and certify and sign in his own: 
adding to his signature the date of so doing, all rets 
of papers, left uncompleted or unsigned by any of 
Dredecessors, 

10, To exemplify and certify transcripts of all 
of his court, or other papers remaining therein. 

11. With Fespect to any matter not expresaly po 
for in the foregoing subdivisions of this section, to 
ceed, in all matters subject to the eognizanes of 
court, according to the course and practice of a « 
having, by the common law, jurisdiction of such 
rs, except as otherwise prescribed by atatate; and 
exercise such incidental powers, as are nec 
carry into effect the powers expressly conferred. 












2%. . 221 Hand 11 elem, 20,200), TR aha 
3 i Eitan on uaa i 7 ta i 
ie # to Kiam, bid). Berry’, Mitebel4 ‘Dem 
ea y od eto) aa anna we 





Vreelonborgh ¥. Cait, » , Las; ew v. Hastings, L Barb. Ob, 

Tncrisow n MeMialiot.1 Bradt Jat. reversed) on other grounds 1 

fovea N'Y. Ute Sipperty #, Meaous. 20100484 Strange. Bi 
"ANY. 76; 





















Heder Houghton w. Flint ‘Maiter of Watson, O10 
of Rell. 74; MeNadghton t Chave.o Abu, OL 

1S AbD. PE 33; Mcharweon p. Root 19 Hun, 94 

TRedé ru Reed w. Reed, Wa 8%. Gor: Mattar of 





ating, ALOR te Taner s Were 
‘ey inate) Duly, aly Pew 2 

e's Hau 1 ek; Murolp Hat 
Tees iad Burnt ht 

§ 2482. This chapter applicable to 

ote, Exch provision of this chapter, relating t2 
jurisdiction of the surrogate’s court, to take the pt 
of n will, and to grant letters testamentary or 

of administration, or regulating the mode of pr 

in any matter connected with the estate of a d 
applies, unless otherwiso expressly declared the 
whether the will was made, or the decedent died, befoet 
or after this chapter takes effect. 

2R. 8.65, 8686 (2 Blt 0), amended, 















$8 2493-2495. SURROGATES’ COURTS. "a 


SETURL ae tiga a Mate ot mane 

§ 2493. Id.; compensation—An office, or & 
appointed by the board of supervisors, who sicta 
rogate of any county during @ vacancy in the ail 
in consequence of disability, as prescribed in thi 
nine sections, must be paid, for the time during 
he so acts, a compensation equal, pro rata, to thes 
of the surrogate; or, in a county where the a 
judge is also surrogate, to the salary of the U 
judge. ‘The amount of his compensation ma 
audited and paid, in Tike manner as the salary 
surrogate, or of the county judge, as the case mi 
Where an officer of the county perforins the dat 
the surrogate, with respect to a particular m 
wherein the surrogate is disqualified or precin 
acting, the supervisors of the county must allow! 
just compensation for his services therein, to be si 
and collected in the same manner, 

See note t» 82484, antes Le WTI, ch. 624,28 (9 Bm, 214), ame 


2494 Id; acts, etc, where and how recor 
Where an act is done, or a proceeding is taken by 
fore, or by authority of, an officer, of & person appt 
by the board of supervisors, temporarily acting a 
rogate of any county, as prescribed in this artidl 
same must he retorded, or the proper minutes tt 
must be entered, in the books of the surrogate’s: 
in like manner as if the same was done or take 
before, or by authority of the surrogate of the oo 
and the officer or person so acting, or the clerk ¢ 
surrogate’s court, must sign the certificate of pI 
and ang letters eo iseued, and must certify the 1 
thereof in the book. 
as Hed? Bi Ractets hs BAe S)- Manro'e 

§ 2496. Surrogate, when not to be e 
sutzogate shall Sot be Conacl coltcRon oF aetoe 
a civil action or special proceeding, for or again 
executor, administrator, temporary. administrate 
tamentary trustee, guardian, or infant, over wh 
whove osiate oF accounts, he could have any juris 
by law. 

2R, 8.23, 113(2 Bim. 22), 
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proper and ‘diligent eu 

Upon a resident of the State, as pre. 
tection; and that the person to be served « 
found, or if found, that he evades service, 
caunot be made ; the surrogate may make ag 
reeting that service thereof be made, ay pret 
section 436 of U ; and the provisions of 
tion and of seetion 437 of this act, rela 

of summons, apply to the service of 
ant to an order made as prescribed in this seell 

‘Sow tn form, 

1522. [Amended, 1881.] Service ty 
ete. — Thu surrogate, from whose court © 
sued, may make an order, directing the servi 
without the State, or by publication, in eith 

ing cases: 

1. Where it is to be served upon a 
8, OF wpon & pereon who is not = resi 
































‘Where the person to be served, being an 
, has departed therefrom with intent 1 

credivors, or to axoid the service of proceay 

3, Where the person to be served, w! 

> an infant, is a resident of the State, bug 

me therefrom a. ta 














iigiiativoi aah \y wet sana oak eae 
Section, it must bo made, if within the Ual 
at least thirty days, if without the United 
east forty days, before the return day of th 
Proof of publication, deposit or delivery mm 
as prescribed in section 444 of this act, 
15 1. 14on. a 
a aa 
‘setkbiat 
§ 2526. Bervice upon a corporation, infsi 
otc, Service of a citation must be made upat 
under the age of fourteen years, a pefson 
declared to be incompetent to manage hit 
reason of Iunaey, idiocy, or habitual drunike 
corporation, in the manner prescribed for per 
ice of a summons upon such a person, or up 
ration, iu article first of title first of chapter 
act, 
‘New In form. Le 10, ch. 68 (9 Br. 420); neo 886,43 
§ 2627, 144 upon eto, additional 
mont in certain oasea— Where & person, « 
be cited, is an infant of the age of fourteen y 
‘wards, or where the surrogate has, in his oy 
‘sonable erounds to believe. that a person. cit 









at the interest of the general gusrdiande wal 


is adverse to that of the 

or that for any other reason, wh biome 
ire the appointment of a 

tou cannot be appolated such a 2 

his written consent in filed, at or ‘before thot 

‘entering the order appointing him. 


Sepia kg oe eke 


ieee 





ESL. Notice of proveedays 
a person, other’ eraeeney a 
comnatttee of tho! ineom incompetent -bersen, 


1 Abe eppotDtment of speci goardiat 
the just ection, a es 
tr must be enon mre 


¢ porton, if he STe'oetecst 
6 osminttten, tf any, fa’ ‘ike manor ae 


2 required by: lnw'to'¥e forwed. Bue 
Shed inele Ants ohte ind eats 





y- provision of this chapter, or by an onder made 
tant to such a provision, must, in addition to the 
cation thereof, made as ‘prescribed in the last 
2 published in the newspaper printed at All 
hich legal notices are required by law to be 
shed. é. 
1, Where the special proceeding is instituted fa 
irrogate’s court of the county of New-York, or of 
ounty of Kings, or the order for publication is 
y the surrogate of either of those counties. 

2. Where the special proceeding relates to the 
{ the decedent, and the order directs the 
ublication therein, Such a direction may be gt 
to discretion of the surrogate, where the person 
liom the service is to be made, or to whom notice 
i is not a resident Nilo State. Bat 
‘voly appears, from the papers upon whieh! 
granted, or from the papers then on file in 
irrogate’s court, relating to the same estate, thit 
roperty of the decedent, or, if the special 

ates to a portion only of the property, that the 
on to which it relates, does not @: ‘two 
aMars in value, the ordermay, in the discretion of 
rrrogate, direct the publication required by this . 
on to be made gratuitously: in which case. that me 
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§§ 2539-2540. SURROGATES’ COURTS, 























ARTICLE SECOND. 
HEARING ; INCLUDING TRIAL BY JURY AND 
rc. 290. Testimony of aged, sick, or inftrm witness, 
Baw Wt 


Bis, Ut how reviewed. 
2510, Appeal frou order thereupon, 


$2539. Testimony of aged, sick, or infirm 
Upon the application of a party to a special pi 
and upon proof, by affidavit, to the satisfaction of 
surrogate, that the testimony of a witness in his 
who is #0 aged, sick, or infirm, as to be unable to 
before him to bo examined, is material and ne 
the applicant, the surrogate must, where the special} 
cveding was instituted to procure the probate or 
tion of probate of a will, and in any other case, 
Lis discretion, proceed to the place where the 
ix, and there, an in open court, take his 6 
Such a notice of tho time and place of taking the 
amination, as the surrogate prescribes, must be 
by the party applying therefor, to each other party, 
copt toa party who has failed to appear as required 
the citation, - The surrogate may also, in his di 
Tequire notice to be given to any other person 
ested. 
T1857, ch. 480,212 (4 Bim, 499), amended ; Le. 1841, eh. 18,0) 
«him. si). 
$ 2540. [Amended, 1881] Id.; in another county. 
Ina -cified in the last section, except that the 
ness ix in another county, where the witness 
ing witness to a will, if the surrogate has 
‘e that the witness cannot attend before bi 
a reasonable time, to which the hearing may 
adjourned, he may make an order, directing. th: 
witness be examined hefore the surrogate of the com 
in which he is; specifying a day, on or before which! 
certified copy of the orier must be delivered to the latte 
and directing noties of the examination fo 
given to such persons, and in puch manner, as he thi 
proper. A copy of the order,atvestea by ue weal ol tt 
















































ein Conte ae soa 
oe obeden poe 
sherit of the 


ba committed, 
srosecuited in 
an 


ym 
‘paid into the county treasury. 
eGR. POs Ghin: ka iain 
fixed. —The 


Amount of undertaking 5; how 
a inan undertaking, acocielae prencribed 
the lass Lag hepato whore rd ier 


eens deren direeting'the payment, 
panatsetbation of money, bo not fee chaxiwicer 
wet ho pal deposited: on dlseTbated 
ines feppedl Mitta frouran coder gransing seve 
[famue an execution, It mart be not lese fan twice the 
tm, to collect which tho oxecation may lecne, In every 
case, Stat be sed, br, tho. sarrogste, ok by 

the nppeliate court, who may (by 

» Of the value of any property, vebe ravworiee 

je Teeporident may apply 


ited, and be le mutkes Keer 
i ndorniig the appeal wi be is 
Jor the atay dissolves, ns the cuss requires. 
2K 8, 610, 212 (2 Ka, ai), 
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case to be made, etc.—The appeal may be taken 
questions of luw, or upon the facts or upon both. 
taken from udecree rendered upon the teial, by 
surrogate, of an igsue of fact, it must be heard 
case, to be made and settled by the, surrogate, es 
scribed by law, for making and settling of a case 
‘au appeal in an action, 
Sew. Sith . Yelle, 60 N.Y. 106; Mannahe », Hannabs, 6 
Srectoe NEF: tha 
$2577. Security to perfect appeal._—To renders. 
tice of appeal otfv-etual for any purpose, except in 8: 
specified in the next section, or where it is specially, 
scribed by lnw, that security is not necessary to pet 
the appeal, the appellant inust give a written 
1g, with at least two sureties, tp the effect that 
lant will pay all costs and damages which may 
awarded uyainst him upon the appeal, not ex 
two hundred and fifty dollars. 
8, B46 (2 Hal, 6): 2, 8610, 1108 (2 Ham, 689), 
Marvin Abi N. Sot, ete app. Bkltinore . Daview, 10 Palen 
3 2578, [amend 1882.) Id.; where deoree is 
money or delivery of property, otc.—Notice of 
by utor, administrator, testamentary tr 
rdian, of other person appointed by the surroga 
rt, froma decree, directing him to pay or dis 
y,or to deposit money in a bank or trust com] 
or to deliver property ; or by an executor or admini 
tor from an order, granting leave to issue an execat 
against him, ax prescribed in section 1825 of this 
docs not stay the execution of the decree appealed ft 
unless the appellant gives an undertaking, with 
least two suraties, in a sum therein specified, to the 
that, if the decree or order, or any part thereof, 
allirmed, or the appeal is dismissed, the appellant 
pay. all costs and damages which may be aw 
‘ycainst him upon the appeal, and will pay the eum 
directed to be paid or collected, or as the case req 
will deposit or distribute the money, or deliver 
roperty so directed to be deposited, distributed or de} 
ivered, or the part thereof as to which the decree 
ler is affirmed, 


eMR AMEN FSET ae abe! 
§ 2679, Security to stay proceedings in case a 
Commitment.—An appeal from a decree ot an order, de 























































"Ey $g0,.ch, 30. 112, amended, Moat 














inde japaiigioD da Gace inns hmnaiocaany 
aty ‘truutecs oF guardinn, hes been returned wi 
partly unsatisfied, an action, to recover the sam 
ing uncollected, may be maintained upon his 
Iwnd, by and in'the name of the person in whose 
tho deerco was made, If the principal debtor is & 
dent of the State, the execution must have been i 

. to the county where he resides. 


4a, 165,04 Bm, 
‘Chrei 
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surrogate's court, the successor of the executor, adi 
jatmator, or guardian, whose letters are 80 revoked,! 
maintain an action upon his predecessor's official bt 
in which he may recover any money, or the full ¥ 
of any other property, received by the principal in 
bond, and not duly administered by him ; and te 
fall extent of any injury, sustained by the estate of 
decedent or of the infant, as the case may be, by an, 
or omission of the principal. The money, re 
such an, action, is regarded as part. of the®: 
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se the same, OF AE 






cod, must caus 
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egy UB peo TH ETE EEE 
on reronding § 
ye. last section 













2 39. Renunciation; retraction thereof. — A! 
> “Yas executor in a will, may renoanéd 








ava dred t0 he recorded. “in the ‘county, 
+ niore witnesses, and proved to tha 
sarnuate. Such a renunciation 






Live been issued to any ocher 
‘ater ther have been go issu 
ked.or the person :o whom they.1 

become a Tanatic, and there i 















mentary may, in| 
raed to the person 
ied in this 


meray 
Wty upon 
Fetewstead alr expres Tet 
i thisaet. And where any 

rate, OF any Unterest Ul 

i Ustews a 
ages sind leaees under sat 
eoutora who shall qualify shall be equ 
wr executors or trustees had joined Int 


4112/2 tm, 72, 
$2643, (Amended, 1881.] Letters of admix 
th will annexed. — If no person is named a 
the will, or selected by virtue of a pot 
therein or if, at any time, by reason ¢ 
mupeteney adjudged by the surrogate, renu 
her of the methods prescribed in sections ! 
is act, or revocation of letters, there is 
inistrator, with the will annexed, 
‘rogate must, upon the applicat 
crsditor of the decedent, or @ person interestet 
+sate, and upon auch notice to the other credi 
Persons interested in the estate, as the surrogat 
Proper, isauc letters of administration with 
annexed, as follows : 
1. To one or more of the residuary legates, 
‘ed to act as administrators, 
“oh reaidnare leeatne arn 
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ade before this chapter takes effect, as declared i 
tutes then in force. 








ze 





ARTICLE SECOND, 
REVOCATION OF PROBATE, 





bilee of decree of revocation. 


3 2647. Persons interested may apply to 
A person interested in the estate of the 
\y, Within tho time specitied In the next 
tion, present to the surrogate’s court, in which & 
of personal property wax proved, a written petition, 
verified, containing allegations against the validity 
tlw: will, or the competency of the proof thereat; 
probato thereof may be revoked, 

2 persons, cnumerated in the next ect 
ed to show cause why it should not 
pon the presentation of such a petition, 

issue a citation accordingly. 

Mater of the Wil of Kellum, 

‘Gaul 9 Bale, 1p 
‘1, Barb, Che as 

TDelaitehd, 2 1d. 32, 

; 2649, [Amended, 1881.] When application 
ade. - A petition must be resented 1a! prescribed: 
‘ast section, within one year after the recordin 
“a adutitting the wiil to probate; except 
fhe person cntitled to present it is then under a 
'y, specitied in section 396 of this act, the time 
ouch & disability ix not a partof the year limited in 










































mn, unless kuch person shall have appeared by 
eral oF speci dian or otherwise on said probste 
But this section does not affect an application made pap} 





sion sixth of section two thousand 
of thi 
Neat, 
§ 2649. Citation thereupon.— A petition, presented 

as prescribed in the last two sections, must pray that 
the citation may be directed to the executor, or admine 
strator with the will annexed ; to ®\\ the devisees and 





“ 
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absontec, to exhibit their demands to him. 
cation thereof has the same effect, with res 
temporary administrator, and algo an exec 
minictrator, subsequently appointed upon 
estate, as if the temporary administrator wa: 
tor or an administrator in chief, and the 
whom the subsequent letters are issued 1 
censor, 

12670, ch, 399, 110, 

§ 2674. Id; as to paying debts—Atter 
elapwal, since letters were issued to a tempo 
intrator, appointed upon the estate, of either 
or un absentee, the surrogate may, upon the 
of the temporary administrator, and upon | 
satisfaction, that the assets exceed the deb 
order, permittin the applicant to pay the ¥ 
partof a debt, din to @ creditor of the 
‘absentee; or, upyn the petition of such a 
may issue a citation to the temporary admit 
quiring him to show cause why he should 
petitioner's debt. When such 2 petition ! 
the proceedings aro, in all respects, the eam 
creditor presents a petition, praying for a’ 
ing un executor or administrator to pay 
prescribed in article first of title fourth ‘ol 


14.210, Matter of Haskett, 3Reif, 165. 


§ 2675. Id.; as to real proporty-—W' 
ary administrator is appointed, in conseq’ 
test respecting a wil of real prope 
appointing him may confer upon him av 
possession of real property, in the sar 
county, which is affected by the will, an 

And profits thereof. The surroy 
onder, confer upon him authority to le 
the real property, for a term not exct 
or to do any other act with respect t 
sell it, which is, in the surrogate’s of 
for the execution of the will, or the 
benefit of, the real property. |For 
Purposes, he may maintain or defen 
‘special proceeding. 

ary 
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adwinistration, on the ground of intestacy, have 

grauted, a will is admitted to probate, and letam 
fssurd thereupon; or where, after letters have 
issued upon a will, the probate thereof is revoked, 
subsequent will is admitted to probate, and lett 
issued thereupon; the decree, granting or 

probate, must revoke the former letters, =” 
nie, Newham 


i Matter of O'Nef, 3 Red Bu 
Tae Seite. ts '2i7: Orkin v- Gram, a0 

§ 2685. Revocation of letters for 
misconduct, etc. —In either of the following 
crulitogeor person interested in the estateof ad 
may present, to the surrogate’s court, from which 
ters were issued to an executor or administrator, a 
ten petition, duly verified, praying for a decree 
ing those letters; and that the executor or admi 

F may be cited to show eanso, why a decree 
not be made necordingly : 

1, Where tho executor or administrator was, 
letters were issued to him, or has sinee become, 
petent, or disqualified by law to actas such; and 
grounds of the objection did not exist, or the obj 
was uot taken by the petitioner, or a person wi 
he represents, upon the hearing of’ the application 

otters, 

2. Whero, by reason of his having wasted or img 

applied the money or other assets in hi: 
invested money in securities unauthorized by law, 
otherwise improvidently managed or injured the p 
erty committed to his charge; or by reason of 0 
misconduct in the execution of his office, or dishonest), 
drunkenness, improvidence, or want of understanding 
he is unfit for the due exeention of his office, | 

8. Where he has wilfully refused, or, without 
-cause, neglected, to obey any lawful direction of tht 
surrogate, contained in a decree or order ; or any pr! 
vision of law, relating to the discharge of his duty. 

4. Where the grant of his letters was obtained by & 
falvo suggestion of a material fact. 

5. In the case of un executor, where his circumstaie 
ea are such, that they do not afford adequate security 

# See 8 Lin, Pro. 125; ante, § 2514, subds. 8, 11. 
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surrogate may, in his discretion, dismiss the 
upon such terms, a¢ to costa, ae justice requires, 
may allow the lettera to remain uirevoked; in 
the following cases: 

1, Where the case 1s within subdivision third of 
Jnst section but one, if the direction of the surrogaty 
the provision of law is obeyed, and suitable 
made to each person Injured by the neglect or Fe 
to obey it, 

2. Where the caso is within subdivision fourth 
that section, if the person cited is entitled to k 
notwithstanding the false suggestion. 

3. Where the case is within subdivision fifth of 
rection, if the executor gives, within » reasonable 
not exceeding five days, a bond, as prescribed in 
firat of this title, _ 

21. STAM 2aml 21(2 Elm, 70). Sehofleld e, Church, 728. % 


§ 2688. Decree not to affect testamentary 
Where an executor or an administrator is alsoa 
mentary trustee, a decree revoking his letters does 2 
affect his power or authority as testamentary 
except in the case specially proscribed for thet p 
in title sixth of this chapter. 

SEM of Shu aS labs 6 Browse, F TOHRM™#D. MP HOw. 

§ 2689. Application by executor, etc., for revoor- 
tion of letters.— An executor or administrator may, %} 
any timo, present, to the surrogate’s court a wrtie, 
petition, duly verified, praying that his account may be 
Judicially settled; that a decree may thereupon be: 
made, revoking his leters, and discharging him soar + 
ingly’; and that the same persons may be cited to show | 
‘cause, why such @ decree should not be made, who~ 
must be cited upon a petition for a judicial settlement, . 
of his account, as prescribed in article second of title: 
fourth of this chapter. The petition must set forth the 
facts upon which tho application is founded ; and 
must, in all other respects, conform to a petition prej- 
ing for a judicial settlement of the account of an ext 
cutor or administrator, The surrogate muy, in his die 
cretion, entertain or decline to entertain the appl 
























L. 1870, ch, 880, #3, Fitnn v. Chase, 4 Dento, 8. 
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3 2708. Order accompanying citations bd 
tion and order terved. "The surrogate mast = 








or iulorse upon the citation, an order, 
party cited to attend personally, at the time am 
therein specified. The citation and order must be 


ally served ; and service thereof is ineffectual, un! 
accompanied with payment or tender of, thes 
quired by law to be paid or tendered to a witne 
ie subpeenaed to attend a trial in the supreme 
A failure to attend, as required by a citation an 
Personally served, may be punished as a conte 
the court. 

L167, ch, 94, HEL an 9 G Bam. 75). 

$ 2709. 1d. ; certain officers may act in sun 
absence. — If the surrogate is absent, the petiti 
be presented to the county judge, the special 
judge, or the special surrogate, or toa justice 
supreme court, or a judge of a euperior city court 
his city, or, except in New-York or Kings count} 
mayor ‘or recorder of a city within the s 
county. The officer, to whom it is ao present 
the aame power as the surrogate, with respect t 
proceedings, and must iseue a'citation and a 
returnable before him, or as prescribed in the ] 
wections, He may, at any stage of the proc 
make an order transferring them to the surroga 
aunst thereupon complete them, in like manner, 
had issued the citation, 
ch. 204, 127 Em, 796), amendes, 

§ 2710, [Amended, 1881.] Examination of t 
son cited. — Upon the nttendance of a person, t 
a citation is Issued, as prescribed In this article, he 
ewor to anawer truly ‘questions put to him, toucl 
inquiry prayed for In the petition : and he may bee 
fully ane large, respecting any money or other pre 
the decedent, ar of which the decedent had posseash 
Hmoof. or within two years before, his death. AT 
hoaworn, orto answer any question which the of 



































ducting the examination deverinlues to be proper, Is 
able by the 


cer oF referee ronducting the exaniia 
ner as alike refusal by a witnows, aul 
‘da hearinw before the surrogate.” In case tb 
mall interpase a writuen answer, duly veri! 
er of sald property. oF ip entitled to the 
ion therent by virtue of any tien thereon or special | 
therein, the surrogate shall dismiss the proceeding at 
property so claimed. 


d,, part of $3, amend 















SURROGATES’ COUKis, 


:re it isnot proved, to the satisfaction of 
ust there Is money or other personal pr 
«, applicable to the payment or satist 
itioner's claim, and which may be 60 
s injuriously affecting the rights of ot 








© priority or equality of payment or 





2719. Decree far payment of legacy, eto 
jsecurity.—In a case apecitied in eubdivisic 
‘the lust section but one, the surrogate my 
secretion, entertain the petition, at any 
Taare granted, although @ yeat has not exp 
ach a case, if it appears, upon the return of th: 
hatadecreo for payment may be made, as pret 
dhe lant wection; und that the amount of mone 
value of tho other property, in the handa of the 
















or administrator, applicable to the paymen 
legucies, and expenses, exceed, by at least 
the am 1 known debts and claims 





ov 
tributive 
ment or satisfaction of the legacy, pecunia 
or distributive share, or some part thereof 
for the support or education of the petitic 
in his discretion, make a de: 











rogate m 
yMyument oF satisfaction accordingly, upe 
& bond, approved by the surrogate, cond 





weribed by law, with respect toa bond w 
tor, or an administrator with the will ar 
quire from a legntve, upon payment 
of a legacy, before the expiration of oF 
time when letters were issued, pursue’ 
to that effect, contained in the will. 
SRB RH AYE Bim. 109. Te Dan v. Ve 
PMS Ske oor Ls 


sock Wun ¢- Locks 
ee St 











x Taian, 2307 Retotias 
Butler, $ Bradt 35, 







$§ 2722-2723. SURROGATES’ COURTS. 
Mao, 752. Executor whose letters hava deen revoked may 
Proceedings. 


"a 
‘248, When legacy, etc., to be pald to county treasurer. 

















§ 2722, Intermediate accounting; when 
—An executor or administrator may, at any time), 
untarily file in the surrogate’s office an interm 
count, ind the vouchers ia support of the same, 

New. 


§ 2723, Id. when compulsory— In either of 
following cases, the surrogate may, in his 
make an order, requiring an executor or ad 
to render an intermediate account : 

1. Where an application for an order, perm 
execution to Issue upon a judgment against the 
tor or administrator, has been made by the j 
creditor, as prescribed in section 1826 of this act. 

2. Upon the return of a citation, issued upon 
tition of a judgment creditor, praying for a 
granting leave to issue an execution upon a j 
rendered against the decedent in his life-time, as 
scribed in section 1881 of this act. 

8. Upon the return of a citation, issued upon the! 
tion of a creditor, or person entitled to a le 
other pecuniary provision, or a distributive share, 
ing for a decreodirecting payment thereof, aa p 
in section 2717 of this act. 

4. Where eighteen months have elapsed since I 
‘were issued and no special proceeding, upon a 
for a judicial settlement of the executors or 
‘trator’ account, is pending. 
moka UN EES i ae ee Ba 
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eluding a child born after the making of a will; ot 
person, in behalf of an infant go interested; oF! 
in the official bond of the person required ta 
or the legal representative of such a 
he presentation of such @ petition, « citation’ 
“1 acconlingly ; except that, in a case # 
‘ision first of the last section but one, if 
va is presented within lesa than eighteen 
letters were issued to the executor or 
may entertain or decline to ent 

















fy sabi: 





















plemental citation 
Upon the return of a citation,,issued as prescribed 
et of the foregming sections of this article, if the 
ror admiuistrator fails either to appear, or 
aw cod cause to the contrarr, or to present, it 
se, a petition as prescribed in the next sect 
an ‘order must be made, directing him to 
fn sach a time, and in sach a manner as 
attend, from time to 
wate, for that purpose. The exe 
ad ris beund by such an order, wit 
ce thereof. If he disobeys it, the surrogate 
a warrant of aztachinent against him, and his 
muay be revoked, as where @ warrant of attachm 
<i to compel the return of an inventory. 
spears that there is a surplas, distributable to 
csons interested, the surrogate may, at 
lemenzal citation, directed. to the 
be cited, upor the petition of an ext 
aistrater for a judicial settlement of bid 
. sad requiring them io attend the accounting. 
EES Ete. 8, amented, 


$2738, Person cited may bring in other parties! 
proceedings thereupon. — Upon the return ofa ct 
sued as prescribed in either of the foregoing 
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not cited, is entitled to appear upon the 
thus make himself « party to the special p 
Sy Aetamento. Matter of Bich, $ Retf. : 
luisa ON NS 
§ 2732. Bxecutors whose letters have been! 
may petition. Proceedings —Where letters, 
‘an executor or administrator, have been revoked, 


tied and tase bi 


aypointed, and the other per 
of this act, may be cited to attend the settlement, 
[Rerisions of the last three sections apply to, and 
late the proceedings upon, such a petitigg. 
smc EPagaelet. Everts r. Beers, 2 Barb, 173 see Dana 
$2733, Affidavit to be annexed to account—' 
each account, filed with the su te, as prescribed! 
this article, must be appended the affidavit of the 
counting party, to the effect that the account 
according to thy best of his knowledge and belief,a 
and trac statement of all his receipts and disbm 
‘oon account of the estate of the tecedent ; and of 
money and other property belonging tothe 
which have come to his hands, or which have 
received hy any other person, by his order or ant 
for his use; and that he does not know of any error 
omission in the account. to the prejudice of any 
of, or person interested in, the estate of the decedent 
win fiom, Witiants . Ponty, 4 Paige, 194; Daston on Sar 





















$ 2734. Vouchers to be produced —Upon an 
ang by an executor or administrator, the accounting: 
must produce and file a voucher for every pa} 
except in one of the following cases : 

1. He may be allowed, without a voucher, any 
item of expenditure, not exceeding twenty dollars, 
is supported by hia own uncontradicted oath, # 
Positively the fact of payment, and specifying when: 
to whom the parment was made; provided that all 
items so allowed against an estate, upon all the: 
ings of all the executors or administrators, shall 
exceed five hundred dollars, 























: eT 
AN a6: 3 AbD. Coats, 
$2741. Surrogate may allow for pro} 
—iponu judicial settlement of the actount ofan 
tor or adininistrator, the surrogate may allow 
counting party, for property of the decedent, 
or last without the fault of the accounting patty. 
















cof Pollock, 3 Reslf, Ww); ee 

lees of Harvard Coll. ©. Guinn, Stedt 
£2742. Effect of judictal settlement of 
jutictal settlement of the acconut of an executor of 
either by the decree of the aurrogate’s court, of 
“ruppeal therefrom. Is conclusive evidence, agalast all 
lex who wore duly clted of appeared, and all pereana| 
title from any of them at any time, of the f 


Cietand novpttvens: 
Hlawed to the accuunting party, : 
ey paid to creditors legateet, and mest of Kis, for 

vxhensrs, nd for his Services. are Correct, 
punting party has been charged with all 
% received Ly him, and embraced in the! 
cir wa ely accountable, : 
Ar th money Charged tw the accounting party, a8 
inetodl. a all that wns collectible, at the time of the sexe 
way eign the meen e 

‘That the alimrances made to the accountiog party. 
decrease, and the charges wetinet iis for the increas 
et pruperty, were correctly Mad 































Nbin Pr. 33 Bewwn 
‘nank of Pomzhkeepate &. 

fon Pe Whittier, 861, BOR Be 

‘tol: Danae Botate,1 Tuck. 









ie: 
ut How: Fs 5 Churchill 
Finoin, 4 Johny ‘Ch. eet 
iy r. Bancue, "MN. Y.44; Hood 















if to the persons ® 








‘ective rights. If any 

ort ee eee 

or has pot appeared, a supplemental citation must be issued 

is preseribed in sect “Pthis act. Where te xa 
of a debt, claim or “share, ia nok Apu RN, 
been established, Snst determine vo wus 

pavat reason thereat, 80 ahs 
ee "With reepect vo \he ws 





Auestinns conven, 











2751. (Amended, 1887.] Creditor's time to 
extended in certain cases. — The time, during 
actiou ig pending ina court of record, between a 

3s Lan executor of udininistrator of the estate, ts otal 
GT the tine Hinited i the last eectlon, for presenting 
Toundel upen adebt, which was 1D contro 

























a E fore the expiration of 
state, he clerk's offiee Of the county wt 
Fal pesos is aituated “t notice of the pendency 

tony spreifyit: the aa the parties, the obj 
the erediter's debt ls made the foundation 












not the property iu that county to be 
‘id stating that it will be tield as security for 
alued iu the action, 









ted in like muhiner, uF a specitied portion of 
iy aufected thereby. maw be discharged from thet 
1. Uy the opler af the court {iw ‘action i 
on The application of a person buvingaal 
Property. pon ts fovereditor, and 
slice Feguites. Whenever a, extettit 

ih ar ap credits of a deceased [ers 
ju ahiall hereatter curumence, a 




























‘hexecutor, udmuitsistrator or 
in three yedra after the dal 
nd 1 








ies, fn any cOUFt of ¢ 
wale of such real est 















24 








“ign of the proceeds of such real estate 
‘at suc ined person, and o:her persons 
directed by the judguient ia ai ~ 





£2752, Contents of petition —The petition 
sot forth the following matters. a3 nearly as the pell 
Csaba dilggent inquiry, ascertala them ? 
“tik unpald debts of the decedent, and the naine ot 
Jor person claiminzto be acredivor: aud the am 
+ SMunpad fanteral expenses of the decedent. If any, and 
‘ene vf each persun to Ww hou aby sua is due by reasoul 
3.°A general deserijtion of all the decedent’ 
property, aud interest in real property, within the 
which inay be disposed of aa prescribed in this title 
stazemeut of the value of cach distinct parcel; whe 
it is improved or not; whether it is occupied or 
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5 
§ 2760. SURROGATES’ COURTS. 


interest in real property, can be made only Wl 
due cxautuution, the following facta read 
lished 10 the satisfaction of the surrogate: 
1. That the proceedings have been in coo 
this 1 4 
That the debts, for the payment of #h 
cree ix made, aro the debts of the decedeit, 
and reasonable charges for his funeral exp 








.. re not secured by a judgme 
gee oF expreaaly charged by the will upe 

‘at's real property, or interest in real prop 
adebt ix so secured or charged upon a po 
real property, or interest in real property, t 
edies of the or, by virtue of that charge 
have been exhausted. 

4. That the property directed to be disp: 
not effectually devised, eapressly charged w 
ment of debts or funeral expenses, and is m1 
a valid power of sale for the paymient there 
devised or subject, that it is not practicabl 
the charge, or to execute the power, and th 
tor has effectually relinquished the same. 

5, ‘That ull the personal property of th 
which could have been applied to payment 

















dent's debts and funeral expenses, has beer 
or that the executors or administrators hay 
with reasonable diligence, in converting 

perty into money, and applying it to the 
those debts and funeral expenses; and that 
cient for the payment of the same, as est 
the decree, 








Ned. Bloom ¥. Buglick, itl 
et Moore. Lid. 7 Wood 2. 
iz sormveall's Bat 





AS 
Bo; Giletrdst 





Rea, 9 Pale 
acd. Cha 161; Tall r. Milter, 17 How. 300, 
i> 52; Bridger, Swain, 3 Hef. £7. 





$2760. (Amended, 1886.] Decree to r 
Jeane.— If the facts, ‘specified in the last 
satisfactorily established, the sarrogate niust it 
ut oney cun be raised, advantageously { 
interested i the real property, by a mertage @ 
rel property of whieh the decedent died seized 
thereof. And to that end he shall xprotnt thr 
disinterested persons to examine and appraise « 
such real property, and its rental value atit 
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sori roe 


be Cae es 
I te apenas marred 


hore! nee directa # lease, du such & 


van too ausrpEnie thinks no 
Eeeeercn Se ie it of ha 
f= a ‘bo conditioned tl et 


vof the antios ae upon.the prin: 
decree ; for tha payment into the : 
court, within meaty days after the receipt, thereof, 
‘wonoyscising. from ae 
iF ihe Foe) the. pa 








f ey : 
ye’, ‘Site Ott ee ENR lth 
oe W he saeco aier 


‘there aro two or more executors 


sscribed In tho lust xdction, the wt 
any Wirect those who have given the bond, 1 
rocked 10 execute the decree. But if w sole exectitor 
rator, or all the executors or administravors: 
fail, Sho war ninat take an order, appointing w 
d freeholifor to execute the decree. 
uch an appointment, and make ® tow. 
ai, from is to tne, athe io 
i 80 appointed must give & 
tare. that’ required fou ee ecmeadarey 
or, a prescribed in tho’ last soetiot 
surrogate 


‘Ru uppointmient, the 





























































§$ 2840-2841. SURROGATES’ COURTS. 


a decree, admitting the exemplified copies of the fore i 
ra to be reconied, and granting ancillary letters 

Such a decree may be made without s cltation; or the mmm 
te may cite such persons as he thinks proper, to show eam, 
Why the prayer of the petition sbould not be granted. Bet 
Teefure the unelliary letters are Istued, the surrogate must i} 
cuir, whether any debts are due from the ward's etait 
Fevilents of the State; and if gy, be must require 


Uiorent 
Tec faet of 21 Matter of Biteh, 3 Redt, 48, 


$ 2340. Effect of ancillary letters.— Ancillary Id] 
ters of cuted 1 8 prescribed in the Int me 
‘thout ae tan oath of office. If taatt 

a0 provide ‘oie. oF section t 
Tudtdred and thicty-e 





































Sri and the rents and profits of the real property ote 
Yo dixpose of tent tv hike manuer ae n guardian of Oe 
. reveribed ta this article; to remome 
‘utd to maintain oF defend any aloe 
Inthe ward's bebulf, “Tf lasued lance 
two, of section twenty-eight hi 

in naclilary leetors of saan 
nto whom they are issued to dewand 
esate Cho ward, at to dlp of 
‘dian of property appolnted. as pr" 
atin or dofend any ace 

jeeding Tesecting such personal estate ta 
But fu neltiver vase do wich letters autho 










































it County, oxcent by the special direction, made upon 
use aifow. of the sur sourt fron which the 
cipal letters wore issued, or unless the principal letters 
been duly revoked. 

M., rematuter of 81 

% 2841. Application of the last section to former 
uardians.—The Inst section applies to letters granted, 
hefore this chapter takes effect, by a surrogate’s court of the 
State, tom guardian appointed by a court of another State, 
a territory of tho United States, upon presentation of wi @&- 
emplifed transeript of the record of his appolutment, 


New 
ARTICLE SECOND. 

SUPERVISION AND CONTROL OF A GENERAL GUARDIAN. 
2 SEITLEMBN' OF HIS AOCOUNT. 
eo 282 Guandion to dle anvval liventory ant account. 

Zid. Aitkiavit to weunnexed theretor nt 288 

Zui. Ania! examination of pardton’s accounts. 

‘ibid: Proceedings when account tetectivecels, 


























the original. 


§§ 2862-2863. SURROGATES COURTS. i, | 


guardian ie afterwards duly appointed bya 
Sinn, the preseuption is ucusive, 
PRU ol GaP 


2 Ruppert Batates 1 Fuck. 4004 People. Boles, 
ae fe Wadley, (s.Ab6, 23; Bullen #-Sackaant 
ovtn. Hllwn’? Buw. 28; dackott's Betta, {Puce Wt 


MTA NiT Geitoo't Bhlclaa te 1. 1 ltined fet 
Userigan'n: Kiernan, 1 Bradtaas, Sater of Paylo 
2862. Testamentary guardian ; qualification 
tof ote. Where's wil, containic the appl 
of a guardian, is admitted to probate, the pat 
pointed guardian must, within thirty 
qualify as prescribed in section 2594 of this ack; 
wise he is deemed to have renounced the appoint 
But the surrogate may extend the time s0 {0 q 
‘upon good cause shown, for not more than thream 
And any person interested in the estate may, belt 
tora of guardianship are issued, filo an affderly 1 
forth, with respect to the guardian so appointe 
fact which is made by law an objection to the isst 
letters testamentary’ to an executor. Sections 
2038 of this act, both inclusive, apply to sucht 
duvit, and to the proceedings thereupon, A pen 
pointed guardian by will may, at any time bet 
qualifies, renounce the appointment by a writ! 
strament, under his hand, filed in the sur 
office. 
See La 1677, ch. 208, 4,5, 6 and7- 


$2853. When security required from guard 
ted by will or deed-—Where a guardian ol 

faut's person or property has been appointed by wi 
deed, the infant, or any relative or other person in 
half, may present, to the surrogate’s court in wh 
will’ was tdiitted to probate; or to the surrogate 
of the county in which the deed was recorded; a 
petition, duly verified, setting forth, either ‘uy 
nowiedge, or upon his information and belief,» 
respecting the guardian, the existence of whic 
was interposed as an objection to granting letter 
mentary to a person named as executor in a will 
make it necessary for such @ person to give a t 
order to entitle himself to letters; and praying 
decree, requiring the guardian to give security 
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CHAPTER XIX, ¢ 
OOURTS OF JUSTICES OF THB PEACE ‘ 
PROCEEDINGS THEREIN. 


“2 


TITLE —L—Jonmpromon anv commas Pov 


TITLE TL—Coumexcmscmnt oF acTiow;, 528 
AKCE OF PARTIES; 
‘REMEDIES, 


TITLE IV.—Puockepixes aerwxKi THR AW 
OF 186UE AND THE TRIAL 

TITLE = V.—Tara axp rrs IxcrDENTa. 

TITLE Vi—Juoment; AND DockETING THE! 

TITLE VIL. —Exzcutioxs 

‘TITLE VIIL—Arrzats. 

- TITLE IX—Cosrs. 

TITLE X.—AcTION OR SPECIAL PROCEEDOK 
LATING TO AN ANIMAL SR 
UPON THE HIGHWAY. 

TITLE XL—Pnovistons srecrAuny RELATIN 
COURTS OF JUSTICES OF THE 1 
IN THE crry ov BROOKLYR. 


TITLE XIL—Misce.axzovs PROVISIONS, 
TITLE I. 
Furisdiction and general powers, 
‘Bao. x Tamogefaristction pare be specially conferred ty) 








a. = 7 


eevee ful or ae 
Eden jr We aks: 
miltted fe noa-payimer ined 
feo berclnarged ac the art vine % 
Where be Jaleo committed for n definite i if 
aunat be computed from tho expiration iets 
14.821, amended, Wi 15 A501 
§ 2872. person shall not 


‘be heard. — A. 
‘be punished Hustler ‘the peace, for a conte 
‘until an opportunity Has hon given i ba hea 
Jeaue a warrant, directed, generally, to any cotistable of 
the pol Paqulring td fonstable to hing the oMander. 


Loa 28 mais 
‘2873. Record of conviction. rath ri whocon 
Tic rmittetateles Pare 
mon 
ant a ton, tt UP, ae ge hata le. 


iv crime of ‘the offence, and the 
by bim upon the conviction, 














Sts ‘387  egalts ‘of commitment, —A warrant 
panache: a contenipt must set forth the par 
fans ‘cireurhstances of the’offenco; otherwise it $s void. 


Pee ‘Fine to be paid to overseer or superintond-_ 
aa oifiver, who collects or recelyes 
day of’ the peace fora contemy 
hy eaclas, Pay a 
wr, to the oversuer or superii 
(GBG Of the poor of the: town, city, or dlstich; wh 
the fine was imposed; or, where there is no suelo} 
fothe offieat of officurs performing cartespondi 
Hong ander another name; utless the Teen 
Pissors has directed the payment of flues aud. 


of the b dn 
eet ta 













$$ 2882-2883. JUSTICES' COURTS. a | 


to whom a copy of the summons may be del 
prescribed in the foregoing sections of this, 
tay be personally served, by delivering’ 

to any local or general agent, agent to receive. 
parcels, route agent, or messenger of the defi 
residing in the county; unless, at least thit 
Dofore it was issued, the defendant had filed, 
office of the clerk of the county, o written ina 
designating ® person residing’ in the connty 
whom process to be issued by a justice of th 
against the defendant, may be served ; in whh 
the summons may be personally served by deltt 
copy thereof to the person so designated. 

1 toed, ob, 411, 241 and 2(6 Ham. 236), 

§ 2882, Last two sections qualified —Whet 
eon has been designated, as prescribed in eithe 
Jast two sections, and the designation has been 1 
or it appears, by affidavit or the return of the oo 
to whom  guinmons has been duly delivered 
vice, that the person designated is dead, or ha 
to reside within the county; or that he cann 
due diligence, be found within the county, 
deliver copy of the summons to him; the 
summons, or the second or third summon: 
scribed in the next section, may be served as it 
ignation had not been made. Such a designat 
be revoked by a writing, executed and filed 
manner as required for the purpose of making 
dgnation. 





Ne 

§ 2883, Second and third summons effect t 
Where it appears, by the return of the cons 
whom @ summons has been duly delivered for 
‘that it was not served, for any cause, @ second s 
may be lssued by the’ same justice, in the sam 
within twenty days after the first summons wa: 
and, upon the like return thereof, a third 
may be issued, within twenty days after thi 
was issued, The second or the third summon 
caso may bo, relates back to the time when 
summons was issued ; and with respect to all 
ings before actual service, the service thereof 
same effect, as if the first summons had been pe 











§§ 2897-2900. JUSTICES COURTS. z | 


actlued by dhe justice and indorsed < 
ibed by the justice ‘upon of 
the s it must briefly echo te 
arrest; and it must direct the constable; 
‘the summons, to arrest the defendant; to Prac 
forthwith before the justice ; and to n 
Of the arrest, If he’ can ab. 90 with reasons 
gence, 

22, amended, 


$2898. Duty of constable. — The constable 
the time of serving the summons, execute theo 
arrest, by arresting the defendant, and taking hin 
with before the justice. If the justice is absent 
able to try the action, the constable giust forthwl 
the defendant before another justice of the sur 
or city; who must take cognizance of the acti 
proceed therein, as if the summons had been 
and the order of arrest had been granted by him 

1A.,221, amended. 


$2899, Retura, When plaiatiff notified m 
pear.— The constable, executing the order af 
iiust forthwith deliver to the justice the orde 
written return thereto, under his hand, stating ¢ 
ner in which he las executed it, and either that 
notified the plaintiff, or that he could not dor 
reasonable diligence. If he returns that he bas 
the plaintiff, the latter must appear within or 
after the defendant is brought before the justice 
vis judgment of nonsuit must be rendered 

im, : 

Td, 022, amented, 


§ 2900. Constable to keep’ defendant in om 
‘The constable executing the order, or anather ec 
by direction of the justice, must keep the defe 

‘ustody, until he is discharged by the order of 
tice, or judgment is rendered im bis favor; bat 
tention shall not, in any case,excoed twelve how 

ime when’ the defendant ia brought bet 
fustice ; unless, within that time, a venire. is: ie 
¢ trial of the action is commenced, or unless 
delayed with the express assent of the detends 

Id., {Damended, 




























































§§ 2941-2944. JUSTICES’ COURTS. 


cference to it made in his docket-book. A pleading fs 
ust required to be in any particular form; bat it 
Le =) expressed, as toenable a person of common 
derstanding to know what is intended, 

11, subl, Sand S, amended. Willams r. Price, 28anéi 78. Jy 

= 2941. Account, or instrument for payment 
money.— For the purpose of setting forth a cau 
action, defence, or counterclaim, founded upon an 
connt, er upon‘an instrument for the payment of 
only, it is sutticient for the party to deliver the: 
ment, or a copy of the account to the court, and ta 
state that there is due to him thereupon, from the ab 
‘verse party, a specified sum, which he claims to reaver, 
or to set off. : 

Hgaubh. 

§ 2942. Court may require items tobe exhibited 
‘The court may, upon the request of either party, made 
when issue is "joined, require the adverse party to ex 
hibit his account or demand, or to state the nature 
thervof, ax fur as it is in his power eo to do, at that or’ 
another specified time; and in case of his default, 
may preclude him from giving evidence of such pars, 
thereof, as have not been so exhibited or stated. 

TL. ambi Ml, areington ¥. Eusign, 1! Wend. 54. 

§ 2943, Immaterial variance to be = 
A variance, between an allegation ins pleading and the 
proof, aust be disregarded as immaterial, unless the 
courts satisfied that the adverse party has been misled 
‘thereby, to his prejudice. 

"eaS Boas iatGrop, 9 i 2 aytoond es rare 
























1a, 
es 
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= 2944. Amendment of pleadings. — TH court must, + 
upon application, allow a pleading to be amended, a 
any time before the trial, or during the trial, or uy 
appesl, If substantial justice will be promoted therehy, 
ere @ party amends pleading after joinder of 
issue, or pleads over upon the decision of a demurrer, 
and it is made to appear to the satisfaction of the court, 
by oath, that an adjournment is necessary to the adverse 
party, in consequence of the amendment or pleading 
over, an adjournment must be granted. The court mJ 































§§ 2948-2960. JUSTICES’ COURTS 


$2948. The last section qualified — But the 
hibition contained in the last section does not 
either of the following case 
1, Where the amount of the counterclaim is 





2. Where the counterclaim consiats of 1 ju 
reniered before the commencement of the 
which it might have been interposed. 

8 Where the counterclaim consiste of « olsim 
unliquidated 

4, Where the counterclaim consiste of a claim, 
which another action was pending, at the time what 
action was commenced. 

3, Where judgment is taken against the de 
without personal service of the summons upon his, 
an appearance by him. 

14..B, amends Te. 1840 ch, S17 (2 Bam. 29), 





Where it js less than the plaintiffs demand, 
Asif must have judgment for the residue 
$s the plaintiff's demand, the de! 

dgment for the excese, or 80 much, 

the pisintiff, unleas it ia more than tht 
ired doilars. If it ia _more than 9} 
‘ars.or if no pant of it is due from 
justice musi, at the election of the 
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§§ 2963-2966, JUSTICES’ COURTS. 


final judgment in the action so to be brought It 
ition falls to comply with the undertaking, 
sureties are liable thereupon, to an amount not 
wo hundred dollars, 


























rt in which a new action is to be brot 
led in the last sectio: supreme cot 
caunty court of the justice's county, at the 

xcept that, where the justice isa 
he peare of the city of Buffalo, it’ is the superiar 
of Buffalo. 








of e, Thathelmer, 128, 
When action before justice to be 
ivery of the undertaking to 
tion before him is discontinued, and 
party must ps own costs. The costs go paid 
vither party niust be allowed to him, if he 
costs iu the new action, to be brought as prescribed: 
the last two sections. ‘If the plaintiff fails to 
with the justice a summons and complaint in the 
1, befure the expiration of twenty days after 
delivery of the undertaking, the defendant may 
an'action against the plaintiff to recover his 
hefore the justice. 
























Litter 





YA; 1 Keyes, 285; 34 How, @& 


$2956, Effect of failure to give und 
undertaking is not delivered to the justi 
jurisdiction of the action, and must proceed the 
and the defendant is precluded, in his defence, 
drawing the title in question, 
Woot Peo. 88, 
$2956, When title comes in question on 
own showing.—If, however, it appears, upon the 
from the plaintiff's own showing, that the title to 
roperty is in question, and the title ls disputed 
jefendant. the Justice must dismiss the complaint, 











4 








$3 2961-2984. JUSTICES’ COURTS. 


defence of the action, the justice may award 
wion to one of more competent persons, at 
Them, or elther of them, toexamine. the witnem 
oath, upon interrogatories to be settled by the 
or by the written agreement of the parties, and i 
‘upon or annexed to the commission ; to take and 
te deposition of the witness; and to return the au 
ly mail, addressed to the justice, 
weule: Le 187, ch, 9 (4 Edm. 640), Allen 
ton ©, Nortiy 7 Barb. 6 
$2981. 1d.; orally.—If both parties oxpresdy 
sent, a commission, granted as prescribed in this 
muy issue without written interrogatories, and the: 
pisition may be taken upon oral questions. In 
case, ection 900 of this act applies to the execution 
¢ ‘commission; and a copy of that section must 
aunexed thereto, Notice of the time or place of 
examination of a witness, by virtue thereof, need 
be given. 
New, 
$ 2982, When and how granted— The : 
may be granted by the justice without notice, upon ss 
application of the plaintiff, made at the return af thi 
summons, or upon the application of either party, made 
at the time of the joinder of issue, It may also be~ 
granted at any time after the joinder of issue, upon the 
application of either party, accompanied with proof, by! 
uffidavit, that six days’ written notice of the application! 
has been served upon the adverse party, either person 
11s, or by service upon the attorney, who appeared for 
him before the justice. : 
1 1 oh 248,83. i 
$2983, Adjournment — Where a commission s 
granted upon the application of the plaintiff, he 
entitled to one or more adjournments of the trial, 
may be necessary to procure the commission to be 
cuted and returned; not exceeding the length of 
for which the trial might be adjourned upon the appli- 
ation of the defendant. 
La 38a1,0b, 188, #1 (4Bdm. 548), 
§ 2984 Hrxecution and return of commission —Tht 
commission must be executed and returned, as pre 
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$ 3032-3036. JUSTICES’ COURTS, 
to the person from whose property it ww. 





ne 





119, Dexter r, Broat, 16 Barb, 57; Bost y 





$3032. Execution against the person 
meut of judgment debtor.—For want of f 
a , whereon to levy, the constable 
if te execution requires it, arrest the judgment 
him t+ the jail of the county. The 
9? Lar jail must thereupon keep the judgment 
in all respects as if the exécation was 
oC the supreme court, until the judgment sal 
or until the jx 
ged, in due course of hw; 
execution has an indorsement, 
sient was rendered in an action for 
tare, given by a statute of the 
st admit the judgment debtor to thel 
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+ JUS. Amended, 1883] If a pereon commit 





1+ exwcusior: Iscued by'a Justice of the} 
* cuurtof Buftaln, or by virtue of aa 


Se shen 
ie sisedup eet. 





cos Meeniiy # Zama a7: Fab = 





USO, Peaaity ioc ave dimcimarging.—3 snecil © 
ae youn, apes 





























$8 3048-3047. JUSTICES’ COURTS. 


potaken ae apie botake by any party 
"—An appeal may be taken by an 
grieved by the judgment.” Where. the judged 
rendered by a justiceot the peace of the sity of 
‘the appeal must bo to the superior court of that 
in every other case, it must be to the county cout 
the county where the judgment was rendered. 


Proc, uart uf man 282; Mattison v. Joo. at 
on, stun, Stor Glananer © 














+ when and 
hin twenty 
judyment in the justice's docket; 
Feat arent from m judgment re 

in he did not appear, and the summer 
ved upon him, the appeal may be 
‘8 after personal service a 
iff, of written notice of 
‘tter the expiration of fi 
yf ‘nt. An appeal is taken bi 
the justice judgment was rendered, 
the tespondent, @ written notice of appeal, subscribed 
I+. the appellant, or by his attorney in the appellate aourt, 

ef Bren, part of 
nn Whe 































Obs, 9: 1 C, RSM: 
xcthnour r dtdd, 
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oe 
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ae Tir 
ion 
mf 
§ 3047. Service of notice upon. justices paymest 
costs and fee. — Service of the notice of appeal upoathe 
justice, must be made by delivering it to him persom 
ally, or to his clerk, appointed pursuant to law ; bat if 
the ‘justice is dead, or if neither he nor his clerk 
atter reasonable diligence, be found within the oo 
service of the notice upon’ the justice may be made 
delivering it to the clerk of the appellate court, Unie 
the justice is dead, the appellant must, at the time 
serving the notice, pay to the person to whom it isda 
livered the costs of the action, included in the j 




















§§ 3066-3066. JUSTICES’ COURTS. 


failed to appoar before the justice, either 
turn of the summons, or at'the time to whi 
of the action was adjourned; and he shows, by 
or otherwie, that manifest injustice has been 
renders a satisfactory excuse for his detsalt; 
Jate court may, in its discretion, act aside the 
appealed from, or stay proceedings thereunder, 
order direct a new trial, before the same justica 
fore another justice of the same county, 
the order, at such a time and place, specified 
order, and upon such terms, ‘deems proper, 
Bert Radar hak ear meee Cotes) ete at 
ihityessiguarig jasc Rotate, Gaara ig 
Ball a uander, 12 Hom. 468; [Sermoure, Ba 
Fowicre- Colrcr, SDS tase Wares 
ies Menkle, Pit 
Tiamett 31 





























Proveedings before justice. — Wh 
new trial is directed before a justice, as prescribed: 
Jast section, the parties must appear before him,! 
time and place specified in the order of the app 
court, without service of any notice, or of a copy’ 
order. Thereupon the like proceedings must 
the action, as upon the return of a summons per 
sorved. 

Code of Proc., 3 366. 

§ 3066. Costs) when awarded.—Upon ant 
rovided for in this article, the award of costs it 
ted as follow: 

1. If the appeal is dismissed, because neither 
brings it to a hearing, as prescribed in this article 

all not be awarded to either party. 

2, If the judgment is reversed for an error in fa 
affecting the merits ; or if a new trial is directed, 
the same or another justice, ae proscribed in this 
the costs of the appeal arein the discretion of the 
late court, 

8, If tho judgment is affirmed, costs must be a¥ 
to the respondent. 

4, If the judgment is reversed, costs must bear 
to the appeliant. 














preeierin Soca f2 t 


3070, [Amended, ‘] 
‘he ae nia 


st 
within {iftdén days after © 
serve upon the adverse party: haves 
written offer to allow judirment to. J 
appellute coutt, in favér of either party Tor 


sum, If the offer is mot accepted, aan 


upon the trial, Tf the party, within 

Vico of the offer upon him, serves 

ing the same, or ap Ml rh ee r 
Le accepts the offer, he must-file, ity witham 


erviek at Bnet eee ae C9 


appellate court, who 

accordingly, Where.an offer: cate 
vided, the party refosing to accept the sam 
linble for costs of the appeal, unless”the 

be Grote fardrable to him thinthe so 
neither purty make an offer, as 


oe s provided: 
patty, th whoge fever cual 
EE iedlad saat 
Unde rag sleet ular wuld 

: see svi 





§ 3074-3075. JUSTICES’ Wwe .. 
For all subsequent proceedings before t 


dollars. 

For the trial of an issue of law, fifteen 

For the trial of an issue of fact, twenty d 

For the argument of a motion for a new { 
case, fifteen dollars, 

For each term, not more than five, at whic 
peal is regularly on the calendar, excluding { 
at which it is tried, or otherwise finally dispos 
dollars. 

SEL Mamet 


Pibetlet, So Rat Nie Bt 





TITLE Ix. 


Yinen prevailing party to recover costa, What ot 
cs elton pty ty Fecoversoate 
unt of coats malted: 








Siro, InereandA cont. 
‘x0. Costs on Judginent for ane or more defendants. 
Sisl: Costs Srongfully collected may be recovered br 


wit, ‘When prevailing party to rec 
at costa allowed. — Except as otherw 
prescribed by law, ‘a party who recovers { 
an action in a justice's court, is entitled to 
ust be incladed in the judgment, Costs 
fees, nllowed by law, for services necess! 
in the action, at the request of the e 
costs, or paid by him, as prescribed b 
such other expenses, as a party is entitle 
‘his costs, by express provision of law. 
oe Te tne BS Hino Manin ba8 
Boerrtans soon” wiblamn Shera, 1 
3076. When neither party to re 
either of the following cases, costs she 
to elther party, but each party musty 
1, Where the action is discontinue 




























$8 3063-2066. JUSTIGRE COURTS. 


ty maintain an sction against him, ine js 
bed in that town or disttlct, to récover 
penalties so incurred. Where the action is 
& Praia pemon, the jai mot Jay 


aa'executloa, lasied vpon 
sf ar eines a eet ee the conte, to the 
Tesco tn Sopll by hin tothe sree at 


Poot wih hi oa or dete, 
we ata al! 43, NE a MT); 1 16, ch. 716,21 Bam 


“ 2088, Penale to be secreret tt the 
recovers judgment, in an action 08 pt 
in the last section, the justice must award to lim| 
following sums, by way of penalties, besides tht’ 
of the action: 

For each horse, colt, ass, mule, swine, ol 
cow, or calf, five dollars, 

2.’ For each sheep or gost, one dollar, a 
The entire amount of the 'penaltios may be recy 
in one action, although It exceeds the sum, for: 
Justice can render a judgment in an ordinary 

Boo note to last seetion, 


3084. Certain officers to seixe animals strayiy 
Where one or more cattle, horses, colts, asses, Bt 
swine, sheep, or goats are found running at 
being herded or pastured, in a public street, hig 

Fk, oF place, elaewhere chan in ety, the orem 
ig ighways of the road Sietsiab, Se Ieee it 
within an incorporated village, 
thereof, having personal Metisigeae be 
the fact, must immediately seize t! by 
fand keep It or them in his possession, until diepo 
as prescribed in the following sections of es 
eet ente stip 
PR 


3086." When private person may seize such 
—Any person may seize one or more anid 
specified ‘in the last section, then running st lit 
being herded or pastured, in a public stred 
Park, of place, elsewhere thin in » city} 
Peal property owiidd or occupied by tit ; or 





























$8 9122. 3126, JUSTICES’ COURTS. 


the police court of the city of Brooklyn, and the 

courts of the first, second and third distriets of 

ppointed, and may be removed st 

ices of those courts, or a majority of thes. 

is entitled to an annual salary, fixed and tobe 

prescribed by law. 7 
L. 1sy ch. 6th. 


$3122. Id. ; for fourth and fifth districts The 
‘an interpreter for the justices’ courts of the fourth 
fifth districts of the city of Brooklyn, who is 
aud may be removed at pleasure, by the justice ot 
peace of those districts, He is’ entitled to an! 
salary, fixed and to be paid as prescribed by law. 

L1G, oh, 3. 

$3123. Id.; for sixth district— There is 
preter for the justice's court of the sixth district at 
city of Brooklyn, who is appointed by the justies of! 
Peace of that district, subject to confirmation 
common council, and may be removed by that j 
his pleasure. “He is entitled to an annual ealary, 
and to be paid as prescribed by law. 

LA ch. TH. 


§ 3124. Common council may appoint 
interpreters.— The common council of the city of 
where it deems it necessary, upon 
ppoint one or more interpreters for} 
courts in that ci addition to those provided for 
the last three sections; fix their salaries ; and 
the court or courts which they mustattend, An off 
0 appointed, may be removed by the common coundh| 
for cause, 
1 15, ch. 622 em 
$3126. Common council to designate at 
ot5.— The common counell of the elty-of Brooklyn mi] 
designate one or more policemen, or constables, to st 
tend each of the justices’ courts in that ity, The comma 
council by ordinance or otherwise, fix and defiat 
their duties in and about those courts, and may allow 
them such compensation, in lieu of all fees and pat 
quisites, as it deems proper, 
1b, 1820, cb. 100, 2175 and Le. 1855, ch. 514,83. 


§ 3126, When plaintiff may serve complaint witt 














































$§ 3129-3130. JUSTICES’ COURTS. ™" 


attorney, as the justice thinks make 
Opening the default; allowing the dofsndaat tt 
and setting aside the jal 
‘ing proceedings thereon, ‘The justice1 
his discretion, impose, as a condition of makis 
an order, the payment by the defendant tothe | 
of a fixed sum, not exceeding ten dollars, as ous 
may also require the defendant to give an 
to the plaintiff, in a sum fixed by the justice, ¥ 
or more sureties, to the effect that the defend 
pay the amount of any judgment, that may be? 
inst him in the action. The justice may al 
that the judgment, and a levy, if any, made b, 
of an execution issued thereupon, stand as eect 
any judgment, which the plaintiff’ may ultim 
cover before him, 
a. 












3129, Additional costs upon recovery 
—Inan action brought in a justice’s court of 
of Brooklya, where the plaintiff, or a defends 
ing @ counterclaim, recovers a judgment 
wundred dollars or more, the prevailing party, 
entitled to coste in the action, recovers the { 
sums as costs, in addition to the costs allowed 
ninth of this chapter: 

1. Where. the adverse party fails to app 
the return of the summons, oF at the trial, & 
lars. 

2, Where a trial is had, twelve dollars. 

Wd, be. 
$ 3130. Id.; when defendant recovers jud 

ndaut, who recovers judgment in an ac 
Justice's court of the city of Brooklyn, wherein 
plaint demands judgment for one hundred ¢ 
more, oF the recovery of one or more chattels, 
of which, as stated in the complaint, together 
damages claimed, if any, is one hundred d 
more, recovers the following sums as cost, in 
to the costs allowed by title ninth of this chap 

1, If the judgment was rendered without 
seven dollars, 

2. If the judgment was rendered after 
dollars. 


















§§ 3134-3135. JUSTICES' COURTS, 


TITLE XIL 
Miscellancous provisions, 










1. Mode of aplication of certain provistons of thi ast 

era requisites of mandates” 
Bewanl to comtabis forbidden, 
‘ontlce or constable ot to Day claim, ota. 


i 

ign of preceding sections a defence to action, 
‘Bocket-book to be Kept by Justice j entries and, 

Tndex to docket-Dok 

mit of works and papers with town or ety clr.” 

nit of bons and papers with town or 

Genliicate in docket-Oook deposited. 

: Town or city clerk to detand books, ete, upon dea yet 


ni 


















rent of justice. 


i 
oof juigments ete, 
jon ot mitidate by pitvate person. 


Max: Constanta execute mandatestn perso, 
SIS, Sherif (act where execution of mandate i rested, 

§ 3184 Mode of application of certain provisioa 
of this act.— Where a provision of this act, not om 
tained in this chapter, is made applicable to pre 
ceedings before a justice of the peace, the application 
is subject to the qualification, that it does not include 
any thing, which is repugnant to any special provision 
of law, regulating the jurisdiction or powers of a jus 
tice of the peace, or the proceedings before him. 

a provision, thus made applicable, relates to the filing 
of a paper in a court, or with a clerk, the paper must, 
in an action or special proceeding before a justice of 
the peace, be filed with the justice, unless he has 
clerk appointed pursuant to law ; and where it confers 
‘& power upon a court or a judge, the provision, making | 
it applicable to proceedings taken under this chapter, 

is to be construed, as conferring a like power u 

justice, before whom the action or special proceedingis 
ought. 

New. 


§ 3135. General requisites of mandates— A man 
aio, issued by a justice of the peace, must be signed 





























ry 












$3168, ‘JUSTICES coURTi 


to the execution thereof, he may delivers to’ 
‘of the county, with a ‘written certificate, 
facta, and requiring the sheriff to excente if 


Upon the sheriff mast execate the sane 
subject to all the liabilities cing toa 
executing it Sections 104, 105, and 06 of br 


spply to 8 mandate delivered tor aherift ea 
‘this section. bal 
a erreeray eee 








§§ 3164-3166. NEW-YORK MARINE COURT, 


pihich the judgment debtor was released, had bem, 
turned without his being taken, 4 
‘See L. 1875, ch. 479, part of 110. 

3164, Money ; how paid into the court. —| 
pala into the court: pursasat to aay provision of 
Act, must, unless the court otherwise directs, be 
directly to the chamberlain of the city of New-York, 
the credit of the cause in which it is paid. 

New. 





ARTICLE SECOND. 


PROVISIONS EXCLUSIVELY APPLICABLE 70 THE FROOEED 
8, OTHER THAN APPEALS, IN AN ORDINARY Ad 












rr tpt oe 

En nora gee 
seco artnt dato ana 
Sania aiienuh atta 

Potty pt 

Teaco CRI 

















‘cour, Td; whet 





wnctent. 
AIT. Couterelainas 
mu 


5; Berishatie roperty may be sold. 
Porton of Werlich eters may be remitted. 
§ 3165. Summons.—The sammons, im an sction 
Drought in the court, must state that the time, within 
i defendant “must serve a copy of his answer, 
six days after the service thereof, exclusive 
day of service ; except in one of’ the following 
ses 
1. A fustico of the court may. upon satisfactory pros 
Dy affidavit, that either the plaintif or the defendant 
resides without the city of New-York ; or, where there 
are two or more plaintiffs, or two or more defendants, 
‘that all the plaintiffs or all the defendants reside with- 
out that city, direct, by an order, that the defendant be 
summoned to answer within a shorter time, specified 
therein, not less than two days after the service of the 
summons, exclusive of the day of service; whereupon 
the summons must correspond to the order. ‘The order 
must be indorsed upon or annexed to tho summons ; and 
acopy thereof must be delivered with a copy of the 
summons. The justice may, in his discretion, asa con 


























the th ‘zumamons pol 
wha wf coon ‘tho odor, must correctly 
te the ti 
eae eee 6,4 1s Potts ¥, Comptia MeAMam 


ad 


as pe © prosoribed tn section 318} of this eat, 
o rresiod before answer, has ten day cae 
‘ mrt which todemand a copy rs 
OF bo terve xcopy. of: hia answers 
mud judgment maat be stayed, 

















8. Service of notice of exception 
undervaking given by the plalntf, as oo 
defendant's costs within two days after 
the defendant's attorney, of a written notice ‘ef 
bling thereof; and service of notice of the justfisdan 
of the same, or new sureties, within two days after suk 
vice of the notiee of exception. 


1L. 2873, ch. 679, #16 and 17: eo, B St, oubd. 8. 


§ 3169. Proof to obtain warrant of ste 
tachment. — In order to entitle the Plalntif tos wera 
of atuchment ageiart be mast show by a. 

davit, to the satistaction of the justice Hf, that 
‘8 sufficient cause of action oxista against the 
to recover for one oF more causes specified 
soction 685 of thie nc, to an amount elated in the sil 
davit; which, if the action is to recover damages fot 
Dreach of a contract, mast be stated over and above all 
counterclaims known to the platatitr 5 3. atid also that thd 
case is within one of the following subdivisions: ° 

1, That the defendant isa stion ; oF 4 
donscsti corporation “whose prialpal place of buses 
is not within the eity of New-York, 

2. That the defendant ts not e resident of the Sie: 

3. That the defendant, being « resident of the Stats, 
is not a resident of the city of New-York : and ‘hag nol 
an office within that city, where he- regularly trantell 
Dusiness in person, 

4. That the defendant, being un-adult anil a redidest 
of that city, has departed therefrom, with:intent to db 
fraud his creditors, or to-avoid service of the summont 
‘or keeps-himself concseled therein, with the 
or that, after proper and diligent of fore to aseortal: 














$8 3171-3174. NEW-YORK MARINE COURT. 





be soobtained, nor such a person found, by affixing tis 
same to the outer door of the residence 50 - 
L144, eh. 549,295 pee, also, 248K, bd & ante. 

§ 3271. Commission to take teatimony.— Tho sp, 
plication, to the court, of article second of title third af 4 
chapter ninth of this act, is subject to the following’ 
quulitieations : 

1. ‘The words, “the city and county of New-York, 
her of the counties of Richmond, Kings, Queens, 

chester”, must be regarded. ubstitared, in 
of the words, “ the State”, wherever those words 
wed in that article, with respect to the locality of & 















. Interrogatories, framed pursuant to thet article, 
can be seitled only by a justice of the court, 

BoA sion, or order to take depositions, Is 
sued or granted, pursuant to that article, may be exe 
cuted elther within or without the State. 

0. (8. Ante. d 87. 

$3172. Court may refer question arising upon ® 
motion.—The court may, of its own motion, or upon the 
application of either party, without the consont of the 
other, by order, direct a reference, to determine and re 

+t upon a question of fact, arising upon a motion, in 
tugo of an action. 
Le Asis, ch, 419,258, 4 ante, 2887. 

¥ 3173. ‘Time for decision upon a trial by the 
court, Id; when uflofeate Tue tne witlin ghich 
the decision of the court must be filed, ins case sped- 
fied in section 1010 of this act, is ten days after the 
cause is Gnally submitted. The decision of the coart, 
in # case apecitied in section 1023 of this act, is sufiicent 
if it directs the judgment to be entered thereupon ; bat, 
if o required by a party appealing, the justice by whom 
the decision ‘was made, mast, within ten days after the 
appeal is perfected, and notica thereof and of the re 
quirement is given to him, make, and file with the 
clerk, a special decision, stating separately the fects 
found, and the conclusions of law. 

4, 1872, ch, 628, 84. 


3174, Counterclaims.—A counterclaim, specified 
tn Subdiviaion second of section 501 of this act, cannot 


































€§ 3178-3179. NEW-YORK MARINE 


In subdivision second of section $17 of this 
plaintiff may apply for an order of arrest, to 
the summons, in the form and to the effect 
the next rection. If such an order is granted, th 
ceedings in theaction must be conducted as 
in this article. The justices of the court, or 
of them, may, from time to time, by one or moro 
rules, attested by the hands of the justices maki 
same, and filed with the clerk, te the manner 
which an application for such an order may be 
and the cases in which an undertaking mey be 

nsed with. Until regulations are so established, 
justice to whom the application is made, may, in 
discretion, require or dispense with an undartakiag! 
thereupon. 

‘Seo La. 1872, ch. 29, part of 16. 


§ 8178, Ids contents of order of arrest. — The order 
of ‘arrest, granted as prescribed in the Ist section, mus 
require the sheriff to arrest the defendant, and to bing 
him forthwith before the court, at the chambers thereof; 
or if, when he is arrested, the court is not in session al 
chambers, to hold him to bail, in a aum specified in the 
order, for his personal attendance at the opening of the 
court, on the next day thereafter, when it is in session 
at tho chambers thereof, The order must also direct 
that the defendant be summoned to answer the com 
plaint in the action forthwith, ‘Thereupon the sum 
‘ns must conform to the order, 

ee RL. JAS 9O-W, #210, 1, 11,119, 120, 21,123, 124, 17-10; alm 
rteaeh ete 

§ 3179. Id.j proceedings on arrest.—The sheriff, 
upon arronting the defendant, by virtue of uch an order 
must, at the same time, serve upon him the summons; 
and also a copy of the order of arrest, and of the papers, 
upon which it was granted, He must forthwith brit 
the defendant before the court, at the chambers thereof} 
if the court is then in session at chambers ; otherwise 
unless bail is given, as prescribed in the next section, ht 
must take the defendant to the jailof the city ant 
county of New York, for the confinement of prisoners ft 
civil causes, ‘The keeper thereof must confine the de 
fondant therein, On the next day thereafter, when th 
court is in session at chambers, the eherif must taki 


















ape 
Thcetrom to Soa 





taken from 


1 judyment rendered 
whe 


an appeal nay be taken to the 
the supreme court, from a final j 
therein aa preseriivd i nection 1346 of 
Lote neth Doe PST. te ant, 
3189, Id.; from an order.—An 
eral term of the court, may also be 
terlovatory julgment rendered, or an oni 
a or w trial term thereof, ora, 
by a justiew thereof, out of court, in acim 
val muy bo taken to tho general term of & 
court, from an interlocutory judgment reada 
. nde, in like manner, as prescribed & 
48, and 1349 of this act. 
AY ant 0, Leland e. Sealth,3 Daly 2 
$3190, Time to appeal from order; pra 
thereupon.—An appeal, authorized by the lat 
agust he taken within ten days after servicet 
of thy judzment or order appenled from, andt 
notice of the entry thereof. In every ‘other 
les first and fourth of chapter twelfth of 
‘govern an appeal, taken as pret 
the last two sections. 
See note toaet wection, 
¥ 3191. [Amended, 1882.] Appeal from gen 


; in what cases—An appea 
mon pleas for the elty a 





















































inelther of 
Where w final juden 
to the zeneral term: 
here an order hast ade, granting a new 
anorder grantioga 
pon & CASO OF: nless the notice of apes 
iiawwent, on the part of the appellant, that If the 
Timed, judgment absolute may be rendered 
el 





ceptor 





Wherean order hasbeen made which grantaref 
1e8 oF modifies a provisional remedy ; Or where | 



















9% 3196-8198, . MAYORS-AND:. 
order of the court of appeals nrast be | 
marine court. 


‘enforced by the 
Hew. Wooster », Fortyecoond St, R. R, Oo., 718. ¥, @L 


TITLE IL 


court of the Hudson, ont 
‘ourts of ihe cites of Wiss ond 





EB1: Service ofan 
EE Encobof thie tile ited. 
§ 3196. Civil jurisdiction prescribed. — The | 
farisdiction of the mayor's court of the city of Hi 
the recorder’s court of the city of Utica, and, 
corder’s court of the city of Oswego, 
‘an action whereof jurisdiction is expressly 
upon the court, by & provision of a atatute is 
ing, or otherwise specially Helating to t to the g¢ 
of, the city wherein the court is located, 
Code of Prony #384 
§ 3197. Certain actions, uz 
supreme court,—Every clyil nallba, tow p 
. either of those courts, other than an action sp 
‘the Ia Beetlon, Js hereby transferred: fe ee 
court; and the subseqient proceedings therein, 
and after the ‘judgment, ‘aust be the same, aif 
tction hed bead commenced in the supreme sourt 








Yew. 
§ 3198. 14. certain to'be t 
to county clerk.—All ju Pementsolid a ‘ead other 
and all books and papers, relating exclusively 0 
actions, other than an action 5] ied nae oer, 
‘one, now remaining in either of those court, 
be delivered by the clerk beg oe if Prete 
elerk, by a the no judge ‘or other office: 
theveot, to tha clért: of the county in Wi ety 





§ 3208. Jurisdiction in civil oN 
tion af the eity court of Yonkers extonds tothe il 
ing civil actions only = 

am action eiainet «natural 
foreign or domestic corporation, where! 
demands Judgment for a sum of money 
gover ouetor Snore: chattel with or steal 
for the taking, withholding, or detention’ thereof, 

2 An action to foreclose or enforee a fish, ipa 
property, in the city of Yonkers, crested, a8 

7 seatzte, In faver of a persca wha, Las 
en. arated ga building, pas or 
ring, or repairing a nis, 
tenanee thereto, includin; tasen, oe qi 
wells, fountains, fish-ponds, ornumiental and hilt, 
and overy other ‘nprovemedt 16 a building or 
lot, 

3, An action to foreclose or enfores a Hien, far 
not exceeding one thousand dollars; exeltisive 
nt, upon one or more chattels, 

Fae NAT Bb tsne se Eee BTL tara, ch. 24 


3204, ‘Amended, 1688.] Last seeticn qualified: 
ri 406, Amen conferred ‘by the Hist tection ie subject 
‘w thie following limitations and regulations: 

1. In an action wherein the éomp! demands Jul 
Ridgment isroudoral te fevor ef tho. plnieu me caaad 
judgment is rendered in favor of the iain 
‘oxesed one theusand doltars, scslasive of, tntaseet ah 
costs as taxed; except where it is ought upon 8 
or undertaking, given in an action oF a special ‘proeped 
ing im the same court, or befora the city fudge. Whee 
the action is brought upon a.bond or othex-rontrsctial 

Judgment, must be for the sum actually due, withet! 








peeree ima mibescreesa yt shar 
‘the instalivents, aa thoy become duo." « 
2 In poaiglag Re meets ong or More chattel, a 


ferent en “aint ‘he Sect eae 


fon of ax action 
a casa a mttetctaton in hie eee gon 


Pr ore Has uot Jura lon of aay acon nie on 
ee oe ee 










tad nn snout 


ih we aoe 
ian gauss aer omer = 
Bow nts bo #82), ante, ae ve Mele C34 Hn 
3205. 8 served. oe 


Action broncht. aaee art, 
ata ae ae er eek ante 


“ i= to BEN wate, 
| Ta plorpobege cr pat 
edings. — This title nara 
fon of law. coaterrin ‘upon the edurt 
ee Judge of Yonkers juted Wer, 


ding; or conf 
he elt ae of Vonks “power ar. eafhicelt 
bought in cour. 





Sree peels now ae of Altea" 
a 43 


: 














3216-3218. N. ¥. DISTHICT.COUms. 


2. 24 £9, sabe, and ‘ cu. 3h 
eS ie Ae tet 
wei 8A A sar ence ne 

§ 2216. Removal of certain actions. into 
pleas.— In an action, specified in subdivision 
second of the last section, where the 
or the value of the chattel, or of all the: dl 
‘ax stated in the complaint, exceeds one hundred dell 
the defendant may, after issue is joined, and befireas 
adjournment has been granted upon his applica 
apply to the justice of the coart in which the neti 
brought, for ‘an order removing the action int 
sourt of’ common pleas for the city and county 0 
York. ach un order must be granted, upon 
fendant’s filing with tho clork an undertaking, in 
fixed by the justics, not exceeding twice the amo 
the damages claimed, or twice the value of the eh 
or of all the chattels claimed, ns seated in thacomp 
with one or more sureties, to the effect, that thed 
ant will pay to the plaintiff the amount of any jad 
that may be recovered against him in the eouzts 
moa pleas, in the action so removed. From the ti 
granting of the order, the court of common pl 
cognizance of tlie action; and the clerk of the di 
court must forthwith deliver to the clerk of the 
of common pleas, all process, pleadings, and othe 
pers in tho action, and certified copies of all minal 
entries, and orders relating thereto ; which must 
filed, entered, or recorded, as the case requires, in 
latter's office. 


PORSCUhd wOS, Uomsg btn eat et 


3217. When order of arrest may be granted —4' 
order to arrest the defendant must or may be grants 
in an action br-ught in elther of those courts, in't) 
case where a warrant of arrest must or may be ist 
fo auch an action, an prescribed in the statutes Teng 
Sng unrepealed after this chapter takes effect, 
warrant shall not hereafter be issued, 

1,0. 


§ 8218, Prooeedings thereupon — An ander af « 





















































3 3248, costs. 


or where, after the commencement of an action, 
cause of action becomes, by transfer or otherwise, 
pmperty of a person, not @ party to the action; 
Iransfeive, or other person 90 interested, is liable 
cost in the like cases, and to the same extent, as if be 
was the plaintitf ; and, where costs are awarded agsinat 
the plaiatiff, the court’ may, by order, direct the peru 
#0 iiable to pay them. Except in a case, where hecoull 
lave been lawfully directed to pay costa, q 
ze lind been @ party, as prescribed in the last section, 

jisobedience to the order is a contempt of oma 
: this section doea not apply to a case, where the pt 
eon #0 beneficially interested, is the attorney or 
for the plaintiff, if hia only beneticial interest consists 
of « right to portion of the sum or property 

mn for his services in the action. 

Bie. 645). Miter Franti 


ei Galere peur a Hew 
Se yon a Wide 












the 
te 
the 
ie 
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ARTICLE THIRD. 
MISCELLANEOUS PROVISIONS, 





$3248. Certificate entitling party to costs or im 
creased costa. —Where. upon the trial of an action, tbe 
tite to real property comes in question, or any fact ap 

whereby eitier party becomes entitled to costs 
‘aged ovsts specified in section 3253 of this 
the judge presidicg at the trial, or the referee, 
ust, upon the application of the party to be benefited 
thereby, either before or after the verdict, report, of do 
cision i rendered, make « certificate, stating the fact 




















to party to an action, must be 

+ plaintiff : 
proceedings, before notice of trial, in an an 
ccified in section 490 of this act, fifteen dollam;is 
very other action, twenty-five dollars, 

For each additional defendant served with the sum 
mons, not exceeding ten, two dollars; and for cath 
necessary defendant, in excess of that number, served 
with the summons, one dollar. 

For procuring the appointment of a guardian of 
guardians ad litem, for one or more infant defendant, 
ten dollars. 

For procuring an injunetion order; or, in the marine 
sourt of the city of New-York, an order of arrest; tm 
dollars. 

2 To the defendant: 

For all proceedings before notice of trial, exooptss 
atherwiso prescribed in this article, ten dollars, 

3. To cither party 

For all proceedings after notice of trial, and before 
Arial, except ax otherwise prescribed in this article, it- 
teen ‘dollars 

For taking the deposition of a witness or of a party, 
preecribed in section 870, section 871, or section 808 ot 
this act, ten dollars. 
drawing intermgatories, to be annexed to a com 

n, oF to letters rogatory, issued as prescribed in 
1S SSS, 912, 913, and 3171 of this act, ten dole 



































T the trial of an issue of law, twenty dollars, 

‘or the trial of an issue of fact, thirty dollars; and, 
wher the trial necessarily occupies more than twodays, 
ser, dollars in addition thereto. 








gahot Mating and serving amendments to « came, ten 
cars 
pon a motion for a new trial, upon a ease, or an ap- 
judgment upon a special verdict, the same 
furs as upsn an appeal, as prescribed in subdivision 
fourch of this section. 
Upon any other motion. or upon a reference specified 








the eres its. discretion, also aw 
Hngayiat costs, for the x 

conteu aap ihe anonat Ale ite |i 
it was an appeal, upon 
Oot andl SIS. 


ibe Tiga, 10 AD 
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GR 3253-3255. 


hon, 2 How, 


ti iat 

3 3253. Additional allowance to either p: 
difficult cases, etc.—In an action, bronglit to ford 
mortgage upon real property ; or for the partition 
real property ; or in a difficult and ex: inary 
where a defence has been interposed, in avy act 
the court may also, in its discretion, award to auy 
a further sum, as follows: ) 

1. In an action to foreclose a mortgage, & sit! aol 
cowding two and one half per centain upon the 
uo oF claimed to be due upon the mortzace, ir Uk 
‘aggregate sum of two hundred dollars. 

E'Th any other case, epecified in this section, & 
not exceeding five per centum upon the sum rec 
or claimed, oF the value of the nuhjectsatt 
velvel. 








errs x. Cnuarens Ald Soe, } Ab WO 
Li ag Se nga a ih La 
YS tckon'e? Michares i yt 
‘hon, N 1 titomian eA et 
"iocibnorsitainorn 7 Hluie : Mion. 2: Bekah hi 
tad eatuy cia of Harb: Engh ys Vawier 2 Ba 
igrhane hatin eRe Yaad Seer "sauna 
eatin at NY Ba eee he 
Heditce At Bae HL onan Nt by Mae 
Krautce ki Sent “abenNy Ou 
47 How. 11; Astor v. Palache, 49 fd. 201: Brace’ r. Healt 
‘Mu ‘Robinson, 9 Hun, 137; Matter of Hen. a fat 
te Bent, Mamta as 


‘acid. 3 
Bills, 08, How, 1005 
Nat ahoe & LB. N.Y Saber 

























limited.— But all the sums awarded to 
pproveribod in wuetion 9262 of this act, or to » part 
two or more parties on tho same side, as prescrivell i 
the last sentence of section 8251 of this act, sal 
subdivision second of the last section, cannot ex 
in the aggregate, two thousand dollars. 

Cate of Proc. 190). ‘ 

$8 3265. Costs upon adjournment of trial. Whom 
‘an application is made to acourt ora referee, to adjoum 
‘trial, the payment to the adverse party of a sum a0t 


$3264. Allowances under the freqaas . 
¢ plain! 


4 2080-2060. costs. 2 ™ 


§ 3268. When defendant entitled to 
costs. —In either of the following cases, 

in whose favor a final judgment is 

tion wherein the complaint demands ft 

sum of money only, or to recover a chattel ; 6 
order is made, in a special proceeding inetitt 
State writ, is entitled to recover the costs, prep 
section 8251 of this act, and, in addition 
half thereof : 

1, Where the defendant is or wasa publk 
appointed or elected under the authority of 
oF a pereon specially appointed, according to 
perform the duties of such an officer ; and the 

wroceeding was brought by reason o: 
yy him by virtue of his office, or an all 
3 him, to do an act, which it'wea his oth 
‘form. 
|. Where the action was brought against th 
ant, by reason of an act done, by the commané 
an officer or person, or in his aid or assistance, 
the duties of the office or appointmen 
8, Where the action was brought 









aio 











gainet th 


ant, for taking a distress, making a sale, ord 
other act, by or under color of auihority of a8 
the State, 

But this section does not apply, where an< 
other person, specified hereiu, unites in his ent 
‘8 person not entitled to such additional costs, 


ep 2 
Et 
a 





sors 35 





Stow tas: Cains v Willhimac 1 Got | 

shanldt, 2 Tfow. Pr 

§ 3259. Increased disbursements not allow: 
increase, specified in the last section, does m 
to the disbursements ; and an officer, witness, 
is not entitled to any other fees in the action, © 
Bingle feo allowed by law for his services. 

TA.,225, amended. 


§ 3260. Costs upon asettlement— Wheres 
specified in section 8228 of this act, is settle 











$8 8263-3264, COSTS. 


must be ascertained by the court, unless th) 
fixed by the decision or reports or by the vera 
jury, upon which the final judgment is enteret 
Ghat, in caso of actual partition, it must be di 
Uy the commissioners. 


et of 2.301 and. 99,_ Brown », Leigh #1 
ely, ce ‘Pluns, $0 How. 236; Cochran's: 






















i! Haire. lanes a0 
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Ave it Abo. 
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§ 3263. Notice of taxation. — Costs may 
pon noticy to the attorney for exch adveroet 
has appeared, and in interested in reducing tl 
thereof. Notice of taxation must. be servat 
than five days before the taxation; unless 
neys, serving and served with the notice, all 
have their offices, ia the city or town, where 

pe taxed; in which case, a notice of th 
suffivient, A copy of the bill’ of costs, sped 
items, with the disbursements stated in detal 
ecrved with the notice of taxation, 

ele of Proc. 23, Cooper m. Astor, Johns. Cas. 22; 

aia + Oethoue er Root: #2 clon, Tay A 
Ramttcas; Whituey ». Rownacd, of SY. ai 

$3264 Retaxation—Costs may also be t 
oat notice. But where they are #0 taxed, no 
taxation thereof must immediately afterward: 
as prescribed in the last section, by the party 
Sxtance they were taxed ; in default whereoi 
must, upon the application of a party entitled 
direct a retaxation, with costs of the motion, 
by the party indefault, The court may, in 
tion, upon the application of a party intereste 
retaxation of cost . Any sum, 
Upoa a retaxation, must be credited upon the 
oF other mandate issued to enforce the judgm 


CAPS et Cee ag atte 
18 Abb, Pr. Hd; Champion e Pirmouthr Govg. Bod. 
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§ 3268, [Amended, 1891.] When detendant may ¥ 
quire security for costa.— The defendant, in an 
brought in a court of record, may require security 
costs to be given, as prescribed in this title, where 
plainti was, when the action was commenced, 

1, A person residing without the State ; or, if 
action is brought in a county court, or in the city’ 
of the city of New-York, the city court of Yonkers, 
the justice's court of the city of Albany, residing 
out the city or county, as the case may be, wherein 
court is located: or 

2. A foreign corporation; or 

3. A person imprisoned ander execation fora crime! 
or p 

“% The official asalgnes of f the: 
citi anne or otelal trastea'ot & debtors Sr at ata 
baukruptey where the action Is brought upon a cause: 
arising before the assignment, the appointment of 

‘ejjuateation fo béplrapecy! or F 
whose guardian ad litem has not givea 
security. as otherwise provided in sectious 480 and 
of this act. [In effect Sept. 1, 1801, and not ticable 
‘actlone or proceedings commenced prior to such date. 

















§ 9269, Id.j after action commenced.— The defend-# 
"a 





fa, the de! en 
a Be sven, in Rags) 
rc ‘the plaintitfs, 
ek v. Rey oults, 14 How. yo i by 
. Id.; in actions by and against exeoutors, 
an marion by or against an executor or ad~ 
his representative eapuel pita 
n 80H, oF s person ¢xprownly ARG 
‘statute to sue, or to he sued ; or by an official assign 
! ta reelver, on the committee Cutt pee 


to manage apa 
ithe court mo eecebease age irs 
togive werner He costs. 
Par 


4 oh ca Est 


asics 
yes 























§§ 8279-8280. FEES; GENERAL 


Diath PyreeMa Nay 
Cahn EP Eee ae 
§ 3279. This title applies 


Tie foregoing sections Df thle eile an apply to 
proceeding instituted in m court of record, in 
manner aa to an action ; for which purpose, the 
cuting party, other than the People, or, where the 
cial Prgowoding is inataded tn e ‘name of the 
upon the relation of a private: tion oF 

{le relator, is doomed & plant, and thoad verse 
* defendant, 


TITLE Iv. 
General provisions relating to foes. 


“sa, Taxing foe not prev by tw, profited 
STi te core w remsercd eaope 









Foes of cert 
Partin tiormers, etc when not allgred fos. 
No ie tor adiminicterig certain otclal oaths. 
rtain searches to be gracultou 
‘Bal: Once fe miny charge fo pad for on, 
Tia ec oe tobe pallor ro 


Provisions where printers fn county refuse to pubs 
EL. Amiavitof rottaal to publ 
‘ee. Comptroiier to audit certain ob 


3280. Ts foes not prescribed by la 
hibttods Bach Geri ot a court mast perform di 
daties required of him, in the course and practice af 
court, without feo or foward, except aa exproasly 
seribed by law. Ench public oftesr,upon whom 8 
fs expressly imposed by law, must execate the 
without fee or reward, except where a fee or other 
pensation therefor is expressly allowed by law. 
flee or other pergon, to whom a foo or other com 
tlon is allowed by law, for any service, shall not 
or receive a greater feo or reward, for that service, 
$s 20 allo 

L, 1840, ch, 386,16; 2B. 8. 690,05 2 Bam, Ws, 


















§§ 3286-3289, FEES; GENERAL PROVISIONS. % 


county, in the manner prescribed by law, all foci, par; 
uisites, and emoluments, received by him, for hia a 
icial services, 
L197 ch R13 Te HBL, ch Me 
§ 3286, General provision as to to be api 
counted fort Where public ofteer La requires, 
> keep an account of, oF to pay over, the fees 
‘moneys, received ‘by iim for oficial servios, 
include therein all sums, received by him, 
he was entitled, by reason of any act, 
by him in his official ‘capacity ; whether the act did 
did not pertain to his office, or to the business ther 
1, 16, ch. 277, B11 (4 Bam. 85). 


& 3287. Fees of certain officers to be taxed 
demand. — Each county clerk or register of deeds, whe! 
claimany fees by virtue of his office; and each sherif 
‘or coroner, who, upon the collection of an execution, ot 
the settlement, either before or after judgment, of 
action or a apecial proceeding, claims ‘any foes, ‘Ww! 
have not beon taxed; must, upon the written de 
of the peron liablo to pay the same, cause them to 
taxed within the county, upon notice to the person m 
ing the demand, Ly a justice of the supreme court, & 
judge of a superior city court, or the county judge. 
ter such a demand is made, the officer cannot collect his 
fees, until they have been so taxed. 
ooh Bek B Mitre, Piatt deta nitbabaid NY 
§ 3288, Parties, attorneys, etc, when not allowed 
fees. — A party to an action or a special proceeding is 
not entitled to 8 fee, for attending as a witness therein, 
in his own behalf, or in behalf of a party who pleads 
jointly, or’ is united in Interest, with him ; and an at- 
torney or countel, in an action of a special. ‘py 
is not entitled to a feo, for attending as a witnes 
therein, in belialf of his client. 


OR, 8, 51,215 (2 Bim. ort). Walker e, Russell. 6 Wow. Pr. s1¢ 
Bteere v.Mtiier, oid. 7; Hewlett %, Brown, 7 ADD. Pr. 1 1 Bosw: 
(666; "Taggart: Gardner, 2 Sunt. 3. C. B. 608. 


§ 3289. No fee for administering certain official 
oaths, — An officer is not entitled to fee, for 
administering the oath of office to a member of the 
Jegislature, to any military officer, to an inspector of 












































3297-3299. AMOUNT OF FEES. 








3297, Amended, 1891.] Id.; upon sales rot rel 

property.— Tlie fees tit a referee appointed to sell ral 

rsuant to a judgment in an action, are the! 

tone allowed to the sheritf, and he is allowed 

ats asthe sheriif, Where a referee 

~ rejtined to take security upon a sale, or to distribu, 

ascertain aud report upon the distribation 

of any of the proceeds of the sale, he is 

tied to one-half of the commissions upon the 

~+ secared, distributed or applied, allowed by 

veutor or administrator for receiving and 

ey. ut commissions shall not be al- 

n a sum bidden by a parts, and applied 

's demand, as fised by the judgment, 

iol to the referee, except to the amount 

‘And a referee's compensation, inclading 

where the sale is under a judgment 

tin to torccluse a mortgage, exceed fifty dollar, 

a any «ther case tive hundred dollars. [In effec 
1, 1901. 


































V 
$ 3298, Fees for oaths and acknowledgments —Any 
axchorized to perform the services specified in 
te receive fees therefor, fs entitled 0 











n required, except where another 
“specially 1 statute, twelve cents, 

For taking and certifring the acknowledgment or 

proof of the execution of a written instrument ; by one 

¢ cents; and by each additional per 

+ swearing each witness there, 











se Le A Bam); Le 


3299, Surveyors’ snd commissioners! foes in 2 
tion for partition or dower, etc. — 4 eurveyor,employed 
as preecribal by law, ‘action for yarivon 
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§ 2306, AMOUNT OF FERA. 
papers: seliting: $0) n Bon gohan ‘renee & 


a paper required by law to be: 
beat oe rm pe ay Poowidod fet 


Fora oortifentar © 
copcing of which he te entlled ta 2 = 
twenty-! oefive cents. 


fk pee muredoe of « abi 9 ‘Sty can! 


essary postage. 

For notif at Aaj a 
eas tam ct be crits 
y vod It ee the notice, 
conproler = Taal ae ; 
Hoonse to keep & ferry, and for s So commer ht 

ar. 


Fe nd entering = recognisanes, from 
* pe reo ma aujhorined foto 8 faye Scomrtrecnian 
acy & cognty clerk ip not ‘to any fos, uit 
‘this nection, ‘copy of, or for. 


pene te action or spor i: Blogs gong 


acti ore eee mtn, wp: 28-8, 
@ 330%. Goctate penwisions not affected toy’ the last 
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AMOUNT OF FEES. $3307, 


4, twenty-five cents. For attending «jury, 
AC mobs ease, ora Gellar ah 
ving an execution aguinst property, antors 
Dosko,sereing foe pe and pt 
fh, whoa made through the portoffice, Afty 
tqalred iy the mcr, thnt feo, togothar 
4 for returning the execution, mnat be pald, 
gon in. whose behalf tho execution. S# feauod, 
do Whea It Is delivered to the vhorif™, who Ta 
J to execute it wnlers the feo iy so pall, For 
pen an exccntion, for each mie, going alr, 
{ 10 bo computed aw proacribod th aabdivinion 
Ais nection, 
sFoallecting monoy hy virtno of an oxocution, & 
dt of uttuchment, Or dn attachment for tha pays 
Sf money in an action oF A xpockil proceeding 5 oF 
‘tue of a warrant for tho collection of money, Ia 
by the comptrollor, or by 4 county treagurer 3 In 
souinty except New-York, Kings, oF Wentchorter, 

A por contum apon the sath enllented, not exesading 
Shandred and Afcy dollars, und two poreentum upon 
Fresidae of the sum collected; and tn either of the 
intles of New-York, Kings, or Wostebester, two and. 
halt per coptum upon thoouin collected, not excebds 

agiwo hundred nud titty dollareand ono and one quartor 
fp ecincs yon toe retudne of the asm eclactedy ant 
wars an exacution is stayed after a levy, hy order 
the court or otherwise, or where a levy ts upon a live 
isl, OF apecdily perishable property, suck additional 
compensation, for his trouble and expensed in taking 
eare of nnd prevorving the property, as thw court or & 
ideo thereof allows, Whore q sbrtlement ix mado 
‘after a levy by virtue of an execution, the sheriff la on. 
titled to poandage npan the value of the property levied 
| oot exceeding the sam ut whlch tlio settlement Is 
nude, and to the additional componsation, if aay, [irve 
Fided for fa thls eubdiviston, 
&. Por sdvortising real or poreonal property for alo, 

Virtue of an oxecution, warrant of attaahmant, oF 

WF Warrant Kpecified Yn the Inst preceding sabdte 
|, two dollars, univsy il Is stayed oF potted Yulors 
Poles pd da shat case, ono dollar, “i 
Be ee makin duplicate oortificaton ot! Wo ‘sabe, 
Property, by virtua of an execution, VwEnty-ER® | 


i | 

















$3307, AMOUNT OF FEES. i) 





cents for each folio, For drawing and executing s com 
upon a sale of real property, two dollars, to be 
w grantee. The elieriff is also entitled to the 
x fees, ax prescribed by lew, pald By him for 
publication, uot more than six weeks, of a notice of 
fe of real property, and le may require the party 
s the salv to advance the printer's fees, in 
case he minst repay the same out of the proceeds, 
the notice is published more than six weeks, ot 
is postponed, the expense of continuing the 
tion, or of publishing the nozice of 
must be paid by the person requesting 
two or more executions against the property of on 
julsment debtor are in the hands of the sheriff, at the 
time when the property is first advertised, the sherif 
entitled to printer's fees upon only one execution, and 
hw aust el-et upon which execution he will receive the 
ame, 
10. For returning any mandate, which be is required 
turn, twelve cents. For a certified eo 
an execution, and of the return of eatisfaction 
upon, delivered as prescribed in section 1266 of this ac, 
twenty-five cents, 
11. For posting and publishing the notice of sala 
welling, und conveying real property, in pursuance of & 
contained in a judgment, the like fees, as fot 
uw services upon the sale of real property by vit 
an execution; but where real property is 
a judgment in an action to foreclose @ 101 
sheriff's entire compensation cannot exceed § 


. For taking a bond for the liberties of the jail, 
dollar, For taking any other bond, or any under 
a, Which he is authorized to take, fifty cents 
ied copy of such a bond or undertaking, 
Ave ce 
“For executing any mandate, requiring him to pat 
1 petsm inio possession of real property, other than & 
warraut specified in subdivision eighteenth of this se 
tion, and removing the person in possession, one dollar 
and fifty cents, and the same travel fees as upon the 
service of a summons, 
14. For each person committed to or discharged from 
Prison, in an action or a special proceeding, one dolla, 

























































edollar, | 
a ‘sveending a view, two dollars ined 
elling, golug and returning, elght cents fo 


vis nae Utena 
coe gap 


apa, 
nine fons 
“Sag ia polpeos, 


ert For ni ay rearview which 
Petuviasis face ta ast ails veges rin 


io for hone bervicen rete 
‘executing a 
Mieke tologctae- ils poonh oF fe il oo 
Match set ai thie camactro ue 
ag regres ar parse — oe 
airs oitcers to. ioe uo tiegued Uy ad 
baer cotta te Galle tar Sut toe oa 
midition to the spente of publishing tho notleon, as 
(e | by law ; payable from tho county tredsury. 
, For notit ‘coastables to att acourt, fifty 
‘ennts for each constable notified. 


aris For attending «term of a court, which hols re 
quired by law to aited, for euch day, three dollar, 








cc — 
AMOUNT OF FEDS, §§ 3312-3314 


for the records of the Vs court of 
@ counties af New York or Kings, tem cents; 
togatn may order that the foos for such te 
@ pald out of the estate to which the pro- 
(tes, 

[Amended, 1861,] Compensation of cone 
iauding peste Grom rsrat ol depat 
ontitled for attending w sitting of a court oI 
inrsuant toa notice from t wariff, to the fol: 

eon: for each day's actual attendance in any 

i the Stute, two dollars, except that hi ‘thie 

Big the compensation ball be three dolly 

nsallowed by law to trial jurors in courts of 

« Thono fees must bo paid by the county treasurer, 
@ production of the certificate af the elerky tating 
imber of days that the constable or dapnty.sheri 

led, “But the provisions of this section sual not 

wplicable to the cou of Kings or New-York, 


Pray oe a Lid 


§ 8318, Fees of trial furors.—A trial juror, Iu an nc 
nor & special proceeding, Ina court of record, 4s enue 
Jel, excopt ox otherwise spocially prescribed by 
fntote in & particular court, or s particular county, to. 
tha following fora: twenty-lvo conta for ench cause in. 
whieh ho ig émpanelled, to be paid by the party noticing 
the Gause for trial; or, If it is notleod by. more than ona 
party, by the party whom the court dindois ta pay It. 
SR. $, Wy $A7 (2 Non, 660). 
re Sept ray oe eee 
trial farors.—Iu the eounty of New-York, the eos 
mon council, and in any other county, the board of 
paporvisors, may direct that a sun, not exeoeding two 
doljars,in addition to the fees proseribed in the Just 
hootion, or In.ang other eintutory provision, bu allowed 
to-eaels grand Juror, aud each trial juror, for each day's 
hitoudance ato term of & couct of record, of etvil oF 
al jurisdiction, held within thelr. county; aud 
algo. trevol fees for going to and retacuing from -hds 
term, not axcewding five conts for enc miles Kee wth) 
allowed must be paid. by the county.’ 
GsertiBeate of thy olerk of the outs 
ef days that the juror nctunt\s 
aumberof milvsteaveltcd by iim. Wi 


> 











§§ 9316-3318. AMOUNT OF FEES. ” 


‘The amount #o paid must be raised in the same manne, 
as other county charges are raised, 
Tie E-Syanirtsten Le IM, els M7 (6 itm, 718). 


< 3315. Id.; extra upon protracted trsk— 
ve the trial, by a Jur}, of ac isoue of fact, in ether 
« civil or a criuninal action or special proceeding, i « 
cour: of record, occupies more than thirty dave, the 
court, by an order entered in the minutes, may fix and 
allow, toeach juror, sucli an extra compensation a8 it 
devins reasonable, for his services thereupon; the 
amount of which compensation, together with the ex 
penses, actually and necessarily incurred, for food tor 
the jurors during the trial, is county charge. 

1475, ch. #35, amended, 


§ 3316. Jurors’ fees in special proceedings —A trial 
juror, sworn in a special proceeding, before a judge of 
‘court of record ; oF upon a writ of inquiry ; or upons 
trial, before a shoriff, of a claim to personal propert7, 

1 by virtue of a warrant of attachment or an erect 
titled to twenty-five cents, to be paid by the 
at whose Instanes the jury ls empandlled. 
RLS, 6, part of BST. 


$ 3317. Feos of printers.—Except as otherwise spe 
itlly prowribed by law, the proprietor of = newspepe 
viititied, for publishing & summons, notice, order, 
tation or other advertisement, required by lav to be 
ithed, other than tho session laws, for each folio, to 
ty-five cents for the first insertion, and fifty cents 
se each subse insertion, The compensation, for 
tho session laws, must be fixed by the board 
of supervisors, at uot more than fifty cents for each folia 
eh 282 (4 Ban, 70M); Te 1a, eh, BH CT Ram. 482); Te 1 
iat 

§ 3318. Witnesses? feos generally, — A witness inan 
action ora special proceeding, attending before a court 
of record, or a judge thereof, is entitled, except where 
another fev is specially prescribed by law, tofifty centa 
for ench day's attendance ; and, if he resides more than 
thre imiles from the place of attendance, to eight ceats 

for each mile, going to the place of attendance, 


L, ba, oh, m6, 98.(4 Bin, a 
Duta eae PHO). Matter of Corwin, 6 AbD. N.0. 61 








Ww 

























































§ 3322. AMOUNT OF FEES. 


Fora subpeena, including all the names inserad 
therein, twenty-five cents, 
For the acknowledgment of » power of attorney, 
twenty-five cents. 
For taking an affidavit, or administering an oath, wa 
cents, 
For drawing an affidavit, application, or notice, 
quired by statute, five cents for each folio. 
For drawing a bond or an undertaking, twenty-fve 
conta, ; 
For hearing an application for = commission toer- 
‘amine one or more witnesses, fifty cents, 
For an onder for such a commission, and attending, 
settling, and cert! interrogatories, fifty conta 
For bearing an application to discharge a defeodaat 
from arrest, or to vacate or modify a warrant of ab 
tachment, or Increase the plaintif"'s security thereapon 
Ry cents, 
For an adjournment, excopt where it is made by the 
Justice upon his own motion, twenty-five cents, 
For a venire, twonty-five cents, 
For empanelling and swearing a jury, twenty-five 
conta, 
For hearing the plaintiff's evidence, where the de 
fondant does not appear, twenty-five cents. 
For the trial of a demurrer, twenty-five cents. 
or the trial of an issue of fact, where the defendant 
appears, seventy-five cents, 
For receiving and entering the verdict of a Jury, 
twenty-five cents, 
For ontering judgment, twenty-five cents, 
chit fling each paper required by statuto to be fled 
ve conti, 
Hen transcript of a Judgment, twenty-five cent, 
or a copy of any paper for which a fee is not ex 
presily prescribed by law, alx cents for each folio, 
For an execution, or the renewal of an execution, 
tw «cents, 
For making n return upon an appeal from a judg: 
mont, two dollars, 
onder, directing an action or a special proeed- 
ing to bo continued befére another justice, twenty-five 
conta, 


For services whon associated with another justice, ia 












































§ 3323. AMOUNT OF FEES. 


For receiving and entering the verdict of 
and the order, if any, thereapon, twenty-five 
For any service for which a foo is not 
allowed by this subdivision, and for which, it 
in an action before a justico, a feo is allowed by th 
subdivision of this section, the fea allowed in 
* for taking tho deposition of witneas, spon. 
‘or taking the a pon aa 
made, or ‘commission issued, by @ court of recon a 
State, or a court in another state or a territory, ot 
eign country, ten cents for each folio. RY: 
or making the necessary return and 
thereto, fifty cents, 
For taking an affidavit or administering an 
centa, 
ed 8.2 J 7 (2 Bam. 22), amended, and 2. 8. em, 1900 





§ 3323. Constable's foos.—A constable is 

for the services epecified in this seetion, to the 
feos: 

™{. Tn'an action brought before a justice of the 
or in a justices’ court uf a city. 

For serving a summons, tw 

For serving » summons and 
Hor aorving & d levyi rrant of 

‘or serving @ summons and levying a wai 

tachment, ‘one dollar. Wied 

For serving a summons and affidavit, and exee 
requisition, in an action for a chattel, one dollsh 

For serving an order, directing the action to te. 
tinued before a justice, other than the one before 
it is pending, and for attending before the latter 
cents, and fifty cents in addition if he so attends wit! 
person in his custody. 5 

For collecting money by virtue of an executi 
every dollar collected, to the amount of fifty 
five cents; for every dollar collected over fifty d 
two and one-half cents. Where a judgment or ax 
cution is settled after a levy, the constable is entitlell 
Ppoundage upon the sum ‘at which the settlement. © 
made, not exceeding the value of the property lefied 
‘upon. ” 
For each mile necessarily travelled, going and retume 
dng, to serve & summons or to serve oF exennte aff 











§ 9328 AMOUNT OF FRER. 


§ 988, This ttle applise so chef oe ‘ 
Ses me op tk ys rendre ia wer 
or special proceeding, in s court or before an ost 









8335-3341. DEFINITIONS. 


§ 3335. Division of actions into civil an 
— Actions are of two kinds = 
1 Gil. 
2. Criminal. 
Wate 
3336. petetce ot cee eoten 


action on ia prosooutod 
Spang egaiste porn charged wh « pe 
for ths penishment thereof. 
1,08. 

3337. Id.5 “clvil action”. —Every oth 
civil action. 
14.86 

§ 3338, Parties to a civil action. — The 
eating a civil action is styled the plaintiff; 
party is styled the defendant, 

‘14.470 

3339, Only one form of ctvil action 
only one form of civil action. The distinct 
actions at law and suits in equity, and t 
thooe actions and suite, have been abolishe 

14.10, 

§ 3340. Rule of construction as to pul 
in certain cases— Each provision of this 
the publication of « summons, notice, 0 
in one or more newspapers, or authorizin 
8 coare oF judge, to designate one « 

pers, in which such a publication ma 
Poquirta ng the posting of & notice or othe 
construed as not al footing any special 7 
statutes, remaining unreposled after t 
vision takes effect, prescribing ope or 
Rewopapers, in which nach « publicati 
be made, or one or more particular 
Rotices or other legal papers must or 1 
f particular locality, of in « particular 

New. 

3341. Id.; as to certain special 
tab 2 Newrvock colty.— Each provi 
to be construed as not affecting any # 
the statutes, remaining untepealed 











we ee taken ies iY ipeneral, Lge 
Re periens an eam 
be spoultdeut iakde ax bose ty ame 


ae 
As. ‘Miscellaneous ms general definitions and; 
ustrnction.— In construing this act, th Siig 
anuat be a contrary in 
declared in the provision to be eon 
from the context thereof ; q 
‘The “superior city courts” are, 
= roberto se sae 
@ auperior court of t) Aes owe) 
court of Buffalo, and the city eourt of Eke 


‘The word, “ mandate", includes a writ, process,ar 
swritton ton diction, izoued pursuant tolaw,out of 
warty or-mado, pursuant to law, by 8 court, or wjudge, 
Sa. person m acting aaa a jaitclal oer, and command 
olan body,,oF wn 
cuted. or false ae here, vo do, 
ther te 





- 
(0 Deeiertions.| |" * g'a3ea, 


Behe! raunot saa! 
PUie or baiiaadusay “er cai estaat 


litinet. parcel * of roal property fo. park of 
ty wHiGe We oe way be fot of by bouodaey 
(A Glatingulshed from an andivided share or in- 


fiereia. 
‘hs word, when applied to 
alter Baten, widhcay the Bieto, teal 
tof Columbis 
A “domestic corporation” in a corporation eras 
yor under tho Inwa of tho Stata: or located in 
pigeeseroetad by on nnd tn daw Ha att 
ws, 0F bY OF pursuant to the laws, ia foree Ti 
aay of New-York, before the 1th Sey of April, in 
Year 1776, Every other corporation fu 0 *forelga 
poration: 









tormé, “trial juror”, and * trial jury”, are 
spectively eqnivnlent to the terms, *' petit furor”, and 
geile Jury". 8 used Jn tho countiiulion aut lawn of 
iho Siaie. The word, * not fy ap used wilh seeped 
ipprociig the attendance of a’juror, iv equivalent to 
word, “summon”, as used ia the like connection, 

In the same constitution and laws. 

20. ‘The word, action", refers to a civil action; the 
eon oan "U0 Judgment in gueh fn aetion ¢ 
the term, “special proceedis 40 welvil special pro 

fo'en onder made-in;euch 
7 the word: 
[iiieeecent ts of saioostocmecne thy essen 
ion of real propetty,. 
21. The term, “ public ee includes ensliat a 
Baring aye, 5 weg the of. 


era tout aes ch ke oa 
mabe ‘aulosa either of de 






$8 3344-3346. APPLICATION OF 


93, Where an instrament, s 
pertbod as, or expreeely requit tobe wien 
.Y be partly written part] 

3 The word, “folio”, signifies one ‘hundred 
counting as a word each figure necessarily em 


Peeniariey WME ya 








Tir upon former appolatment of terma, 
+ Ti thon ices ae oes, 
‘Sis. Whien thts act deamed to have been pasand, te, 
‘Sos Wien this act taxes eet, 


§ 3344. Short title of this act—This act const! 
‘8 portion of the New Revision of the Statutes, Ht 
de atyled, in any act of the legislature or proceed! 
court of justice, or wherever it is otherwise rof 
, ** The Code of Civil Procedure”. 

L, 1976, ch. 449, 81. 

§ 3346. Rule of strict construction not appli 
thereto—The rule of the common law, that a at 
in derogation of the common law is strictly const 
does not apply to this act. 

Code of Proc., # 467. 

§ 3346, Punishment of orimes and misdeme 
created thereby —Where it is prescribed, in a pro: 
of this act, that a person doing or omitting to do ai 
4s guilty of a particaler crime,or, generally, of a n 
meanor, he shall be punished therefor in the m: 





P@PLICATION OF PROVISIONS. § 3347. 


ibed by the statuten remaining 
rc he ne ion in question takes effect, 
jighmnent of the crime ao specified ; or for the 
taf amisdtemeanor, the panishmentof whieh 
iully prescribed in the statmte dofininye it. 


}. [Amonded, 1881.] Application of certain 
fineveot regulated and qualified. — ‘The appii- 
daflvevor cirtain portions of thiciet abe dielured 
lated ws follows: except hit, whore a pirtientar 
. Included wi:hinachapteroraportionofuchap- 
‘ified in a subdivish if tlile section, expressly 
sen the courts, porsons, or proceedings, allected 
elit provicioh: ir denied exthadied faim tae 
ition and offect, prescribed in the subdivision + 
chapter second, the prisoners referred to ata 
fisonvrs only, except that suction 123, nnd articlis 
elo second *hereot, apply toall prisoners civil 
nl. 
In, chuptor third, soctions 203, $04, $05, and 908 
Ho trial jurors upon the trial of an’indiétment or 
Cerlminnl cause: as prescribed in subdivision 
th of Uta section, with respect 10 the applieation 
les third and fourth of chapter tenth, and as speci 
tho next twa sections, 
fn chapter fifth, sections 446, 449, 450, 454, 455, and 
© 468, both inclusive, apply t6 an action com. 
ed, In ‘any court of the State, on or after tho fmt 
September, 1877. 
‘The remainder of thapte® fttth, aud the Whole of 
lor sixth, apply odly to au activa commenced, om 
lor tho Grat duy of September, 1877, in the supreme 
{superior city court, the marine eourt of the elty 
(weYork, or x county court. 
Thapterseventh, excludiig secon 548, and 
(nd second of tile fourth thereof, ay 
Hon, In one of the courts. apectfind 
of thia nection, in which ai app 
of arrest, an injunction order, 
iment gainnt property. ia tndé 
ay ot Sepromber, 1877. Articles 
| fourth of that chapier npply 
lw one of those courts, on OF 


PE 





$3347, APPLICATION OF PROVISIONS. 1" 


6. [Amended, 1882.] Chapter eight applies onty to’ 
the freed taken on or shee ie a aay at 
September, 177, in an action or in 
fone of the courte specified in subdivision fourth of tis 
ion ; except that sections 721, 723, 724 to 727, both 
inclusive, and 817 to 819, both inclusive, apply to all 
courts of record ; sections 728, 729, 730, 749, 787, 708, 
N10 to 816, both inclusive, and 826, to proceedings, taken .. 
on or after that day, in any court or before any officor 
or bendy; and sections 723, 764, 765, 785, 789, 790, and 
teal courts 
In chapter tenth, titles first, second, and sixth, and 

















article aveond of tile Gfth, apply ouly to proceed 
taken, on or after the frst day of September, 137i 
one fied in subdivision fourth of this 





section, ‘Titles third and fourth, and article firt of , 

title fifth, of that chapter apply only to jurors drawn *{ 
for, und juries formed at, a term of a court, commencing 
not_lew than twenty days after the first day of May, 
Subject to that qualification, they apply to jorors 
ed under the statutes, remaining uare} after 
day, aud the lists aud ballots prepared accordingly; 
util new jurors are selected, and new lists and ballots 
are prepared, ax prescribed in those titles. Tho same 
portions of chapter tenth, sachudicg article third of 
title third, apply equally toa criminal and a civil action 
or special proceeding, and tos court of criminal anda 
court of civil jurisdiction, But title third does not 
atlvet any special provision of law, remaining unre 
peated after the first day of May, 1877, whereby trial 
Jurors ure directed tobe procured, for a particular court 
of record, from a particular locality; or whereby & 
county is'divided into two or more jury districts, and 
selecting, drawing, summoning, or attendance of 
Jurors from the particular locality, or the different jury 
Wistricts, is regulated. Each of ‘those provisions be 
comes applicable to and affects the selecting, drawing, 
notifying, ot attendance of jurors, as prescribed in that 
title, in Tike manner as it applied toand affected the 
statutes previously in force, upon the same subject 
So much of the provisions of title fourth, as relates t¢ 
the romissicn or enforcement of a fine imposed upon 
trial juror, applies to a fine imposed upon a grand 


















































THIS ACT TAKES EFFECT, | 


‘This act shall take offect 
‘amendment made by this act to section 
dred and twenty-two shall not apply when 
‘been issued to one or more executors or admit 
before this act takes effect ; nor shall any amend 
made by this act, invalidate or impair the effect ¢ 
proceeding heretofore taken. 

(Onap. 98, 12, Laws of 1982. 








DEMNATION LAW. §§ 3367-3358. | 


CHAPTER XNITL 
UPPLEMBNTAL PROVISIONS, 












PROCKEDINGS FOK THE CONDEMNATION OF 
WHEAT PRoPreny. 


|. PROCKKDINGS FOR THE) SALK OF CORPORATE 
NMAL PROPERTY, 


TITLE TL, 


sadings for the condemnation of reak property 


rite I 


Beduitions. 
préseribed tn thts titte 13 be take. 
wwinat to conta 
2 Hotlticn ; marvin of 
olla 


inato or halted drunkards 





t 
jie: con whe ns 
mint powers of con 


‘onvorced | dalicecy 
iitanen ts 


Heat by 
Aan Cen bra Vern 


Pemtora'y pono 
Nance i 


517. Title. — This title shall be kaa! we thie patie 
ton law. ve 
58. Definitions: Tho tarmn * here 
includes a corporation, joint-rtoole 


PE 












the state and a political division thereof, as well # 
natural person; the term ‘real property,” any 


lien, charge, or, incu}; B. 

Pree thei ae 

and # on aginst whom Proceeding ie 
per 


isa.) Proceedings to, be. taken 
litle — Whenever any person is ant 

ice ite fo eal prpesty) for a Shed 

icmnation, the proceed! shall 

in the manner =e s be ae tan p 











Citowidg € fecta: = 
1. His name, place of residence, wa the. ‘in 

which if a corporation or joint-stock assces, 

tion, whether foreign or domestic, it principal Pace 

Hhunineas withit theetat, the wasten aad. 

dence of gk officers, and of ita'd 


object or purpose ration ‘or sssodi 
a aie rvs of ‘the peorpomn ‘Dames and 
residence of its principal officers; and-if- tho'state, ‘se 
name and pisce of residence of . tha officer, acting in its 


pon. of the, pr 
dcmned, and ita location, by ‘motes and: 
reasonable certainty. 
3. The public use for which 
and a cancise statement of. the 
cewsity of its acquisition for such use, ne 
‘he names and. places.of -réaidgube' jf the gqrnere 
of the property; if an infant, the name and place 
residence of his general guardian, if zs. bad ‘one; if oy 
the name and place of residence of with 
whom he resides; if a Junatig, idiot, on tual drank- 
ard, the name and place of residence of his éoinmittes 
or trustee, if he has qpe; if not, igand Place of 


So in ofigfad: 














‘bo oom 

nds, with 

ai 
‘set 



























dit Had under this Mie 
‘edgment; conte when to 
= Judgment shall: bo: 


wena 
wath ehaedst hed eer 








CONDEMNATION LAW. Te 





wr the public use »pecified, upon making 
con a therefor, and the Court shall thereapos 


fy sdut tite disinterested and competent freeholders, 
résideuts of the county where the real property or soms. 
yart of it is situated, or of some adjoining county, com- 
1ers ty ascertain the compensation to be made to 
for the property to be taken for the public 
use specitied, and fix the time and place for the frst 
nuceting of the commissioners. If atrial has been had, 
‘fat least eight days notice of such appointment must be 
1 to all defendants who have appeared. 
3370, Duties and powers of commissioners.— The 
uuissioners shall take and subscribe the constita- 
oath of office, Any of them may issue subpenss 
1 wlminister oaths to witnesves; a majority of them 
rn the proceeding before them, from time to 
in their discretion. Whenever they meet, except 
appointuent of the court or pursuant to adjourn 
aut, they shall cause at least eight days notice of each 
rting to be given to the defendants who bare sp 
uted, or their agents or atturneys. They shall view 
- premines described in the petition, and hear the 
s and allegations of the parties, and reduce the 
testimony taken by them, if any, to writing, and after 
t y in each enue is closed, they, or a majority 
being present, shall, without unnecessary 
d-lay, aserrtain and determine the compensation which 
cought justly to be made by the plaintiff to the owners 
‘of the property appraised by them; and, in fixing the 
amount of such compensation, they shall not make any 
aliowance or deduction on account of any real or sup- 
«dl benefits which the owners may derive from the 
ic use, for whiel the property is to be taken, or the 
ion of any pro} ‘provement, connected 
ach public use, But in case the plaintiff is a rail- 
orporation and sueh real property shall belong to 
uy other railroad corporation, the commissioners, on 
tris the amount of such compensation, shall fix the 
‘at its fair value for rail purposes, They shall 
iiuke a report of their proceedings to the sapreme court 
with the minutes of the testimony taken by them, if 
any; und they shall each be entitled to six dollars for 
services, for every day they are actually engaged in the. 



















































‘the owners of ah 
0 as ee o a 
bipierveteraiidetion othe property, areal 


‘hic: plaiat ff aad 
ipo ch pa A aa 


i akovamd, hold #t-for.the 


— allow- 

Seetaen | digubility te convey title to reiel 1 mnaed 

the plaintiff, sl vont Kaapciionemiadnteotmaee 

Eailen wtivenpfies v0 puscaion wae propestnavawbecshah 
price, which must within te: 


pe vaclay's therpitiér ba filed in 
thowenshy yim 
ee 





$3373. CONDEMNATION LAW. m 


making of the offer and its acceptance, enter an order 
that upon payment of the compensation agreed upon, be 
possession of the real property described 





yy enter into 
in the petition, and take and hold it for the pablie.ss 
therein specified. If the offer is not accepted, and the 
compensation awarded by the commisaioners’ doos pat 
exceed the amount of the offer with interest from the 
time it was made, no costs shall be allowed to either 
party. If the compensation awarded shall exceed the 
iat of the offer with interest from the time it was 
mude, oF if no offer was made, the court shall, in the 
final order, direct that the defendant recover of the 
plaintiff the costa of the proceeding, to be taxed by the 
clerk at the same rate as is allowed, of course, to the de 
fendant when he is the prevailing ‘party in an action in 
the supreme court, including the allowances for pro- 
ceedings before and after notice of trial, and the court 
may also grant an additional allowance of costa, not ex- 
ceding five per coutum upon the smount awarded. 
‘The court shall also direct in the final order what sum 
shall be paid to the general or special guardian, or com- 
mitten or trustee of an infant, idiot, lunatic or habitual 
drunkard, or to an attorney appointed by the court to 
attend to the interests of any defendant upon whom 
other than personal service of the petition and notice 
may have been made, and who has not 91 , for 
conts, ex and counsel fees, and by whom or ott 
of what fand the same shall be paid. If @ trial has been 
hud, and all the issues determined in favor of the plain- 
tiff, costs of the trial shall not be allowed to the defend- 
ant, but the plaintiff shall recover of any defendant 
answoring the costs of such trial caused by the interpo- 
sition of the unsuccessful defense, to be taxed by the 
clerk at the name rate as is allowed to the prevailing 
Durty for the tral of an action in the suprome court 
$3372. Judgment, how enforced; delivery posses 
sion of premiseay when writ of anaistance ts lanue— 
Upon the entry of the final order, the samo shall be at- 
tached to the judgment-roll in the proceeding, and the 
amount directed to-be paid, either as compensation to 
the ownors, or for the costs or expenses of the proceed- 
ing, shall be docketed as a judgment against the person 
who is directed to pay the same, and it shall have all 



























3396-9876. CONDEMMASTORGAW 


‘sali have been made, settled and aHeweily: 
of-¢hin sot, So een a 





and judgment 


Pa oa, vet 

within 

by title foar of ha (ane and) 
provisions of "to appeals fna 
sdgimente thal epply te nach appedieg eather ep bec 
ing of the appeal the gensiral- térii may-afitim,; revem 
or modify the judgment, lend :iienad of: 

grant a now trial, or direct that oienteced ia 
favor of eshaj 


plaintiff. Sorelle, tes 
shall be-allowed to the. rayon De a sevens 
modified, mo costa of: the sppeal 
ei 





and stall bo paid'ta tho partisans te ‘the pameyot 
shalt be de ‘aq tho coutt shali direct; aid it-the * 
amount is diminished, the difference shall -be re 
to the plalntit by the perty to wlhoey the sme sea he 
boon paid, and judement thetetorandy:be:rendered (by 
the court 'on the fling ‘of-the leat:keport.dgajust Abe 
parties liable to.pay the same. qos 
3878. Confiloting olsimamts.— if there are-adrsted 


and conflicting elaigaants to.the money, onany pastol 
eoperty tabs 





it, to be paid as sation for’ the. 
the court-may dirett the money to be paid irito the'coars 
by the plaintiff, and mey dutormine-who is-entitled.to 





ly tar the 
alt be applied, 
purpose; tothe | sai a 
reste an a at AG nl 
the peakanid te Kandaned. by, 
‘dimpet, thee moDAy 
; = essary, shal}, bo app) 
fay i ve Fustiluud ‘by-vuch eulsy 


riy, and his costs and os 
0 is au 





$$ 3881-2883. CONDEMNATION LAW. ™ 


Jvsvension of the property shall be restored to the de- 
fendant. 
3381. Notice of pendency of action to be filed— 
service df the petition, or at any time afterwards 
Iefore the entry of the final order, the plaintiff may fle 
in the clerk's office of each coutty where any part of the 
property is situated, a notice of the pendency of the 
«ding, stating the names of the parties and the ob- 
1 of the proceeding, and containing a brief descrip- 
1n of the property affected thereby, and from the time 
of filing, such notice shall be constructive notice toa 
purchaser, or incumbrancer of the property affected 
thereby, from or against a defendant with respect to 
m'the notice is directed to be indexed, as herein 
presribed, and a person whose conveyance or ina- 
brance ix subsequently execated or yuently re- 
corded, is bound by all proceedings taken in the pro- 
con ding, after the filing of the ‘notice, totl ime extent 
if he wna party thereto. ‘The county clerk must 
i sneatately record such notice when filed in the book 
in hie office. kept for the purpose of recording notices of 
Peneney of actions, and index it to the name of each 
defendant specified in the direction appended at the 
fowt of the notice, and subscribed by the plaintiff or his 
attorney. 

3982. Power of court to make necessary orders— 
In proceedings under this title, where the mode or man- 
net of conducting all or any of the proceedings therein 

is not expressly provided for by law, the court before 
whom such proceedings may be pending, shall have the 
ower to make all necessary orders and give necessrt 
directions to carry into'effect the object and intent of 
this title, and of the several acts conferring authority 
to condemn lands for public use, and the practios ii 
such cases shall conform, as near as may be, to the 
orlinary praetice in snch court. 

< 3383. Repealing clause; Imitations— So much of 
all acts and parts of acts as preacribe a method of pro- 
cedure in proceedings for the condemnation of real 
property for a public ase is repealed, except such acts 
and parts of aéts as prescribe a method of procedare for 
the condemnation of real property for public use ss4 
highway, or ** Mt, avenue, or public place in sn 


























































§ sae s'- Conran TAM, 


‘There the real property, We sian 
by the cor 


the object or parpose of its I 
and a Feference 10 the stata 


ie aio of jhe real proport 20d, 
3. A desori a ro) tobe 
gaced or lonsed, by motes and’ Bounds, 
Ts th of. the of 

4. That the interests of. the corporation. 


will be promoted br the tale,” ‘ 
real Rel propery an specified, and ‘proce bstoment ot 





ap 


‘5. That such ral! iactiniee or Tease’ has been with 
land, by a vote of at least two-thirds of the dimetr, 
trustees or managers ofthe corporation or assocaien 
at a meeting thereof, duly called and held, and s copy 
‘of the resolution granting such authority. 

6. The market valdé of 
of the corporation or oe ion, ‘hang 
its pergonal assets, and. the total amount of ita 

WRilten’ and how secured fatal tS 

‘The application proposed to he made 

pplicatiog eRe posed, to be. nade of the moneys 
i. Where the congent of the’ Sissies, stodkhold- 


ers or members of 
‘statement thas such 

















corporation, 
quired by law to be fitst obtained: 
consent has been given, and a.copy of the conpaati crs 
certified transcript of the record of the meeting af-which 
it was given, shall be snnexed to the Pe at i 
9; A demand fos lerve:toakorigaie; tous 
real estate described. ested vor var Cb tele 
‘The petition shall. be verified in- ‘thre eanie roar a 
«9 verified pleading in an action in-a eoart of record “ 
ap 289% ‘Hearing af spplication notios j reference 2 
Upon presentation of the petition, thé 
court bay h .proceed.0: hear the applicati 
or it may, in its discpstion, direct that notice of the ap: 
plication shall be given to any person: therein, 











$3397. CONDEMNATION Liaw 


casce shall conform, as near as may be, to the ell 
Practice in such court. ai 
3397. When act takes effect.— This tithe aha 
t May first, one thousand eight hundred sad it 
and Rot affect any proceeding previously 
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